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RULES  AND  REGULATIONS 


Title  6— ECONOMIC 
STABILIZATION 

Chapter  I — Cost  of  Living  Council 

PART  101— COVERAGE,  EXEMPTION, 
AND  CLASSIFICATION  OF  ECO¬ 
NOMIC  UNITS 

Category  I  Pay  Adjustments;  Con¬ 
struction  Pay  Adjustments  and  Pre¬ 
notification  Requirements 

Section  101.21  of  Subpart  C  of  Part  101 
of  Chapter  I  of  Title  6  of  the  Code  of 
Federal  Regulations  is  amended  in  para¬ 
graph  (a)  to  provide  that  a  “category  I 
pay  adjustment”  means  a  pay  adjust¬ 
ment  which  applies  to  or  affects  5,000  or 
more  employees  or  which  applies  to  or 
affects  the  wages  or  salaries  (as  defined 
in  section  11(b)  of  Executive  Order  No. 
11588  (3  CFR,  1971  Comp.,  36  F.R.  6339) 
of  employees  engaged  in  construction  (as 
defined  in  section  11(a)  of  Executive 
Order  No.  11588  supra). 


At  the  request  of  the  Pay  Board,  the 
Council  removed  from  category  I  those 
pay  adjustments  of  employees  engaged 
in  construction  other  than  construction 
workers  whose  wages  and  salaries  are 
defined  in  section  11(b),  provided  the 
pay  adjustments  affect  less  than  5,000 
employees.  The  Council  action  will  allow 
the  Pay  Board  to  implement  the  revised 
procedure  of  Subpart  E  of  Part  201  of 
this  title  for  the  review  of  those  pay  ad¬ 
justments  removed  by  this  regulation 
from  category  I. 

Because  the  purpose  of  this  regulation 
is  to  amend  and  modify  Part  101  to  pro¬ 
vide  immediate  guidance  and  informa¬ 
tion  as  to  Cost  of  Living  Council  de¬ 
cisions,  the  Council  finds  that  publi¬ 
cation  in  accordance  with  usual  rule 
making  procedures  is  impracticable  and 
that  good  cause  exists  for  making  this 
regulation  effective  in  less  than  30  days. 

Interested  persons  may  submit  wrrit- 
ten  comments  regarding  the  above 
amendment.  Communications  should  be 
addressed  to  the  Office  of  the  General 
Counsel,  Cost  of  Living  Council,  New 
Executive  Office  Building,  Washington, 
D  C.  20507. 


These  amendments  shall  become  effec¬ 
tive  when  filed  with  the  Office  of  the 
Federal  Register. 

Donald  Rumsfeld, 

Director, 

Cost  of  Living  Council. 

Part  101  of  Chapter  I  of  Title  6  of  the 
Code  of  Federal  Regulations  as  follows: 

1.  Subpart  C  is  amended  in  §  101.21 
(a)  to  read  as  follows: 

§  101.21  Category  I  pay  adjustments; 
construction  pay  adjustments;  pre- 
notification  requirements. 

(a)  A  category  I  pay  adjustment 
means  a  pay  adjustment  which  applies 
to  or  affects  5,000  or  more  employees  or 
which  applies  to  or  affects  the  wages  or 
salaries  (as  defined  in  section  11(b)  of 
Executive  Order  No.  11588  (3  CFR,  1971 
Comp.,  36  F.R.  6339)  of  employees  en¬ 
gaged  in  construction  (as  defined  in  sec¬ 
tion  11(a)  of  Executive  Order  No.  11588 
supra) . 

•  •  •  •  • 

[FR  Doc.72-11312  Filed  7-18-72;4:41  pm] 
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PAY  BOARD 

[  6  CFR  Parts  201,  202  ] 

REVISION  OF  REGULATIONS  RELAT¬ 
ING  TO  PAY  STABILIZATION,  PRE¬ 
NOTIFICATION,  AND  REPORTING 

Notice  of  Hearings  on  Proposed 
Regulations 

A  proposed  revision  of  Parts  201  and 
202  of  Pay  Board  regulations  appears  in 
tliis  issue  of  the  Federal  Register  (37 
F.R.  14531).  Parts  200  and  205  of  Pay 
Board  regulations  are  of  a  procedural 
rather  than  substantive  nature  and  are 
not  set  forth  in  notice  form  at  this 
time. 

Public  hearings  on  the  provisions  of 
this  proposed  revision  are  scheduled  as 
follows:  August  17,  1972 — Ceremonial 
Court  Room,  Room  2525,  Everett  Mc¬ 
Kinley  Dirksen  Building,  219  South 
Dearborn  St.,  Chicago,  Illinois:  Au¬ 
gust  21,  1972 — Ceremonial  Court  Room, 
19th  Floor,  Federal  Building,  450  Golden 
Gate,  San  Francisco,  California:  Au¬ 
gust  24,  1972 — Appellate  Court,  Room 
318,  Federal  Court  House  Bldg., 
Forsyth  &  Walton  Street,  Atlanta.  Geor¬ 
gia;  and  August  28,  1972,  Civil  Service 
Commission  Auditorium,  1900  E  Street, 
N.W.,  Washington,  D.C.  If  necessary, 
each  hearing  at  each  location  will  be 
extended  for  an  additional  day  immedi¬ 
ately  following  the  day  scheduled  in  this 
notice  and  all  hearings  shall  commence 
at  9:00  a.m.  (local  time). 

Persons  who  desire  to  present  oral 
comments  (in  addition  to  having  sub¬ 
mitted  written  comments  or  suggestions 
within  the  time  prescribed  in  the  notice 
of  proposed  rule  making)  must,  within 
20  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  sub¬ 
mit  an  outline  of  the  topics  and  the  time 
they  wish  to  devote  to  each  topic.  Such 
outlines  shall  be  submitted  to  the  Chair¬ 
man  of  the  Pay  Board,  Attention:  Office 
of  General  Counsel,  Box  19255,  Wash¬ 
ington,  D.C.  20036. 

An  agenda  will  be  prepared  contain¬ 
ing  the  order  of  presentation  of  oral 
comments  and  the  time  allotted  to  each 
presentation.  Ordinarily,  a  period  of  10 
minutes  shall  be  allotted  to  each  person 
for  making  oral  comments.  Such  oral 
comments  shall  be  limited  to  a  discus¬ 
sion  of  matters  contained  in  the  written 
outline.  Persons  making  oral  comments 
should  be  prepared  to  answer  questions 
not  only  on  the  topics  listed  in  his  out¬ 
line  but  also  in  connection  with  the  mat¬ 
ters  relating  to  his  written  comments. 

In  addition  to  the  regulations  pub¬ 
lished  in  the  notice  of  proposed  rule 
making,  comments  and  outlines  for  oral 
presentation  are  solicited  at  this  time 
with  respect  to  any  Cost  of  Living  Coun¬ 
cil  provision  relating  to  Pay  Board  mat¬ 
ters.  If  there  is  a  sufficient  response  to 
those  provisions,  persons  submitting 
such  comments  will  be  notified  that  their 
presentation  has  been  scheduled  for  an 
appropriate  hearing. 


Copies  of  written  comments  and  sug¬ 
gestions  and  of  outlines  or  prepared 
statements  for  oral  presentation  will 
not  be  available  at  the  hearings  except 
to  the  extent  persons  submitting  such 
comments,  suggestions,  statements,  or 
outlines  furnish  copies  for  public  use. 

George  H.  Boldt, 
Chairman  of  the  Pay  Board. 
[FR  Doc.72-11185  Filed  7-19-72:12:27  pm] 


[  6  CFR  Parts  201,202  1 

REVISION  OF  REGULATIONS  RELAT¬ 
ING  TO  PAY  STABILIZATION,  PRE¬ 
NOTIFICATION,  AND  REPORTING 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  the  regula¬ 
tions  set  forth  in  tentative  form  below 
are  proposed  to  be  prescribed  by  the 
Chairman  of  the  Pay  Board.  (A  cross- 
reference  table  showing  appropriate  nu¬ 
merical  changes  between  the  regulations 
in  effect  and  these  proposed  regulations 
is  set  forth  in  Appendix  B.)  Prior  to  the 
final  adoption  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  comments 
or  suggestions  pertaining  thereto  which 
are  submitted  in  writing  (and  which 
identify  the  organization  of  any  person 
submitting  such  comments),  preferably 
in  quintuplicate,  to  the  Chairman  of  the 
Pay  Board,  Attention:  Office  of  General 
Counsel.  Box  19255,  Washington,  DC 
20036,  within  the  period  of  30  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Any  written  com¬ 
ments  or  suggestions  not  specifically  re¬ 
quested  to  be  considered  confidential 
under  section  205  of  the  Economic  Stabi¬ 
lization  Act  of  1970,  as  amended,  may 
be  inspected  by  any  person  upon  written 
request.  Any  person  submitting  written 
comments  or  suggestions  who  desires  an 
opportunity  to  comment  orally  at  a  pub¬ 
lic  hearing  on  these  proposed  regula¬ 
tions  should  submit  his  request,  in  writ¬ 
ing,  to  the  Chairman  of  the  Pay  Board 
within  20  days  from  the  date  of  publica¬ 
tion  of  this  notice  in  the  Federal  Regis¬ 
ter.  Public  hearings  will  be  held,  and 
notice  of  the  time,  place,  and  date  of 
such  hearings  is  simultaneously  pub¬ 
lished  herewith.  The  proposed  regula¬ 
tions  are  to  be  issued  under  the  authority 
contained  in  the  Economic  Stabiliza¬ 
tion  Act  of  1970,  as  amended  (Public 
Law  92-210,  85  Stat.  743),  Executive 
Order  No.  11,640,  37  F.R.  1213  (1972)  as 
amended  by  Executive  Order  No.  11,660, 
37  F.R.  6175  (1972),  and  Cost  of  Living 
Council  Order  No.  3, 36  F.R.  20202  (1971) , 
as  amended. 

George  H.  Boldt, 

Chairman  of  the  Pay  Board. 

PART  201—STABILIZATION  OF 
WAGES  AND  SALARIES 

Subpart  A — Introduction 

Sec. 

201.1  Purpose  and  scope. 

201.2  Extent  to  which  prior  regulations  or 

other  published  matter  are  af¬ 
fected. 

201 .3  Definitions. 
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Subpart  B—  General  Pay  Standard  and 
Exceptions 

Sec. 

201.10  General  wage  and  salary  standard. 

201.11  Exceptions. 

201.12  Exception  for  certain  tandem  rela¬ 

tionships. 

201.13  Exception  for  essential  employees. 

201.14  Exception  for  certain  catchup  in¬ 

creases. 

201.15  Exception  for  qualified  merit  plans. 

201.16  Exception  for  governmental  wage 

determinations. 

201.17  Exception  for  tandem  qualified  bene¬ 

fit  plans. 

201.18  Exception  for  intraunit  inequities. 

201.29  Procedures  for  exceptions. 

201.30  Exceptions  on  a  case-by-case  deter¬ 

mination. 

Subpart  C — Retroactive  and  Deferred  Increases 

201.31  Retroactive  increases  pursuant  to 

section  203(c)(2)  of  the  Act. 

201.32  Retroactivity  pursuant  to  certain 

consecutive  agreements  or  prac¬ 
tices  and  certain  tandem  relation¬ 
ships. 

201.33  Retroactivity  for  certain  low  wage 

employees  and  for  certain  one-time 
benefits. 

201 .34  Increases  in  wages  and  salaries  sched¬ 

uled  after  November  13,  1971,  for 
services  rendered  in  certain  periods 
on  or  before  such  date. 

201.35  Wage  and  salary  Increases  effective 

after  November  13,  1971. 

201.36  Funds  raised  or  provided  prior  to 

August  15.  1971,  for  wage  and  sal¬ 
ary  increases  on  and  after  such 
date. 

201.40  Retroactivity  on  a  case-by-case  de¬ 

termination. 

Subpart  D — Violations,  Sanctions,  Fines,  and 
Penalties 

201.41  Violations. 

201.42  Criminal  fine. 

201.43  Civil  penalty. 

201.44  Injunctions  and  other  relief. 

Subpart  E — Computation  Rules 

201.51  General. 

201.52  Formula  for  computation  of  annual 

aggregate  increase  in  the  base  com¬ 
pensation  rate. 

201.53  Determination  of  control  year. 

201.54  Base  compensation  rate. 

201.55  Average  straight-time  hourly  rate. 

201.56  Average  hourly  benefit  rate. 

201.57  Exclusions  from  adjustment  compu¬ 

tations. 

201.58  Qualified  benefit  plans. 

201.59  Productivity  incentive  programs. 

Subpart  F — Executive  and  Variable  Compensation 

201.71  Scope. 

201.72  Definitions. 

201.73  Executive  salaries  and  Job  perqui¬ 

sites. 

201.74  Incentive  compensation  plans  (other 

than  stock  options). 

201.75  Incentive  compensation  practices 

(other  than  stock  options). 

201.76  Stock  options. 

201.77  Sales  or  commission  plans  or  prac¬ 

tices  and  certain  production  in¬ 
centive  programs. 

201.78  New  or  revised  plans,  practices,  or 

programs. 

201.79  New  organizations  and  changes  in 

organizational  form. 

Subpart  G— Nonunion  Construction 

201.81  Scope. 

201.82  Definitions. 

201.83  Excluded  nonunion  construction 

employees. 
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Sec.  cific  matters  concerning  wages  and  sala- 

201.84  included  nonunion  construction  ries,  such  matters  shall  continue  to  be 

employees.  subject  to  Economic  Stabilization  Regu- 

201.85  Computational  rules.  lation  No.  1,  as  amended,  and  the  cir- 

201.86  Reporting  requirements.  culars  issued  pursuant  thereto. 


Subpart  H — State  and  Local  Governments 

[Reserved] 

Authority:  The  provisions  of  this  Part 
201  issued  under  Economic  Stabilization  Act 
of  1970,  as  amended:  Public  Law  92-210,  85 
Stat.  743:  Executive  Order  No.  11640,  37  F.R. 
1213  (1972)  as  amended  by  Executive  Order 
No.  11660,  37  F.R.  6175  (1972);  and  Cost 
of  Living  Council  Order  No.  3,  36  F.R.  20202 
(1971) ,  as  amended. 

Subpart  A — Introduction 

§201.1  Purpose  and  scope. 

The  purpose  of  these  regulations  is  to 
establish  rules  and  standards  to  stabilize 
wages  and  salaries,  as  defined  in  §  201.3, 
in  accordance  with  the  provisions  of 
Executive  Order  No.  11640  37  F.R.  1213 
(1972),  as  amended.  No  reduction  in  the 
amount  of  wages  and  salaries  being  paid 
on  November  13,  1971,  will  be  required 
pursuant  to  this  part  unless  and  to  the 
extent  that  such  wages  and  salaries  were 
increased  in  violation  of  the  Economic 
Stabilization  Act  of  1970,  as  amended, 
and  orders  and  regulations  issued  pur¬ 
suant  thereto.  Except  as  otherwise  pro¬ 
vided  in  this  chapter,  those  classes  of 
wages  and  salaries  which  were  held  by 
the  Cost  of  Living  Council  not  to  be 
subject  to  the  Economic  Stabilization 
Program  before  November  14,  1971,  shall 
not  be  affected  by  any  provision  of  this 
part.  However  any  collective-bargaining 
agreement  subject  to  Executive  Order 
No.  11588,  36  F.R.  6339  (1971),  relating 
to  the  stabilization  of  wages  and  prices  in 
the  construction  industry,  as  amended 
by  Executive  Order  No.  11640,  further 
providing  for  the  stabilization  of  the 
economy,  shall  be  subject  to  the  general 
wage  and  salary  standard.  All  persons 
are  required  by  law  to  comply,  and  are 
expected  to  do  so  voluntarily,  with  the 
provisions  of  the  Economic  Stabilization 
Act  of  1970,  regulations,  circulars,  and 
orders  issued  thereunder.  These  regula¬ 
tions  shall  be  construed  in  a  manner 
consistent  with  the  policies  of  the  Act, 
and  every  person  subject  to  the  provi¬ 
sions  of  these  regulations  shall  be  re¬ 
quired  to  interpret  and  apply  such  pro¬ 
visions  in  good  faith  to  carry  out  such 
policies.  The  policies  governing  pay  ad¬ 
justments,  adopted  by  the  Pay  Board  on 
November  8.  1971,  are  attached  as  an 
appendix  to  this  part. 

§201.2  Extent  to  which  prior  regula¬ 
tions  or  other  published  matter  are 
affected. 

(a)  To  the  extent  that  any  provision 
of  Economic  Stabilization  Regulation  No. 
1,  36  F.R.  20842  (1971),  as  amended,  or 
any  provision  of  the  circulars  issued  pur¬ 
suant  thereto,  is  inconsistent  with  the 
provisions  set  forth  in  this  chapter,  the 
provisions  of  this  chapter  shall  be  con¬ 
trolling. 

(b)  To  the  extent  that  neither  the 
Cost  of  Living  Council  nor  the  Pay  Board 
issues  regulations  with  respect  to  spe- 


§  201.3  Definitions. 

As  used  in  this  part,  unless  the  context 
indicates  otherwise,  the  term; 

“Act”  means  the  Economic  Stabiliza¬ 
tion  Act  of  1970,  as  amended. 

“Appropriate  employee  unit”  means  a 
group  composed  of  all  employees  in  a 
bargaining  unit  or  in  a  recognized  em¬ 
ployee  category.  Such  bargaining  unit  or 
employee  category  may  exist  in  a  plant 
or  other  establishment  or  in  a  depart¬ 
ment  thereof,  or  in  a  company,  or  in 
an  industry,  or  in  a  governmental  unit 
or  in  an  agency  or  instrumentality  there¬ 
of.  and  shall  be  determined  so  as  to  pre¬ 
serve,  as  nearly  as  possible,  contractual 
or  historical  wage  and  salary  relation¬ 
ships. 

“Base  date”  means,  with  respect  to  an 
appropriate  employee  unit,  the  day  prior 
to  the  first  day  of  a  control  year. 

“Base  payroll  period”  means,  with  re¬ 
spect  to  an  appropriate  employee  unit, 
the  most  recent  payroll  period  which 
ends  on  or  before  the  base  date,  or,  if 
such  payroll  period  is  not  representative 
because  of  seasonal  variations  or  for 
other  valid  reasons,  the  most  recent  pay¬ 
roll  period  prior  to  the  base  date  which, 
under  all  the  facts  and  circumstances, 
fairly  represents  the  base  year.  A  payroll 
period  may  be  a  week,  2  weeks,  month, 
or  other  accepted  time  period,  in  accord¬ 
ance  with  demonstrated  practices. 

“Base  year”  means,  with  respect  to  an 
appropriate  employee  unit,  the  12 -month 
period  ending  on  the  base  date. 

“Chargeable  increases”  means  those 
wage  and  salary  increases  or  adjustments 
in  the  average  straight  time  hourly  rate 
or  average  hourly  benefit  rate  which  are 
included  in  the  amount  used  to  deter¬ 
mine  whether  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  has  been  exceeded  with  respect  to 
an  appropriate  employee  unit. 

“Code”  means  the  Internal  Revenue 
Code  of  1954,  as  amended. 

“Control  year”  means,  with  respect  to 
an  appropriate  employee  unit,  the  period 
of  time  determined  pursuant  to  §  201.53. 

“Employment  contract”  means  a  col¬ 
lective  bargaining  agreement  or  an  in¬ 
dividual  contract  of  employment. 

“Freeze”  means  the  period  of  economic 
stabilization  beginning  on  August  16, 
1971  and  ending  on  November  13,  1971. 

“Included  benefit”  means  any  benefit 
(other  than  a  qualified  benefit)  the  cost 
of  which  is  taken  into  account  in  deter¬ 
mining  the  average  hourly  benefit  rate 
or  adjustments  therein  pursuant  to 
§  201.56. 

“Maximum  permissible  annual  aggre¬ 
gate  wage  and  salary  increase”  means, 
with  respect  to  an  appropriate  employee 
unit  during  any  control  year,  the  limita¬ 
tion  on  increases  in  the  base  compensa¬ 
tion  rate.  This  limitation  is  the  general 
wage  and  salary  standard  described  in 


5  201.10(a),  or,  if  appropriate,  any  ex¬ 
ception  thereto  pursuant  to  Subpart  B, 
including  any  decision  of  the  Pay  Board 
relating  to  such  unit  pursuant  to  §  201.30. 
“Party  at  interest”  means: 

(1)  A  bargaining  representative  of 
employers  who  could  be  required  to  pay 
the  wages  and  salaries  in  question,  or  in 
the  absence  of  such  bargaining  repre¬ 
sentative,  an  employer  who  could  be  re¬ 
quired  to  pay  the  wages  and  salaries  in 
question;  or 

(2)  A  bargaining  representative  of  em¬ 
ployees  who  could  receive  payment  of 
wages  and  salaries  in  question,  or  in  the 
absence  of  such  bargaining  representa¬ 
tive,  an  employee  who  could  receive 
payment  of  the  wages  and  salaries  in 
question 

“Pay  Board”  or  “Board”  means  the 
Pay  Board  established  pursuant  to  Ex¬ 
ecutive  Order  No.  11640,  37  F.R.  1213 
(1972),  as  amended,  or  its  delegate. 

“Person”  includes  any  individual, 
estate,  trust,  sole  proprietorship,  part¬ 
nership,  association,  company,  joint 
venture,  corporation,  fiduciary,  labor 
organization,  State  or  local  governmen¬ 
tal  unit  or  instrumentality  of  such  gov¬ 
ernmental  unit,  or  a  charitable, 
educational,  or  other  such  institution; 
however,  the  term  does  not  include  a 
foreign  or  domestic  corporation  in  a  for¬ 
eign  country,  or  an  organization  that 
includes  within  its  membership  foreign 
governments  or  instrumentalities  there¬ 
of,  or  a  foreign  government,  or  an 
instrumentality  thereof,  except  to  the 
extent  that  such  instrumentality  is  doing 
business  in  the  United  States. 

“Qualified  benefit”  means  any  benefit 
paid  or  granted  pursuant  to  a  qualified 
benefit  plan  as  defined  in  §  201.58(b). 

“Wages  and  salaries”  includes  all 
forms  of  direct  and  indirect  remunera¬ 
tion  or  inducement  to  employees  by  their 
employers  for  personal  services,  which 
are  reasonably  subject  to  valuation,  in¬ 
cluding  but  not  limited  to;  Vacation  and 
holiday  payments;  bonuses;  layoff  and 
severance  pay  plans;  supplemental  un¬ 
employment  benefits;  night  shift,  over¬ 
time,  and  incentive  pay;  employer 
contributions  for  insurance  plans  (but 
not  including  Federal  public  plans,  e.g. 
old-age,  survivors,  health,  and  disability 
insurance  under  the  Social  Security  sys¬ 
tem,  Railroad  Retirement  Acts,  Federal 
Insurance  Contributions  Acts,  Federal 
Unemployment  Tax  Acts,  and  Civil  Serv¬ 
ice  Retirement  Acts,  and  not  including 
any  workman's  compensation  or  unem¬ 
ployment  insurance  plan  pursuant  to 
State  law  whether  the  participation  of 
the  employer  is  optional  or  obligatory), 
savings,  pension,  profit  sharing,  annuity 
funds,  and  other  deferred  compensation 
and  welfare  benefits;  payments  in  kind; 
job  perquisites;  housing  allowances; 
uniform  and  other  work  clothing  allow¬ 
ances  (but  not  including  employer- 
required  uniforms  and  work  clothing 
whether  or  not  for  safety  purposes) ; 
cost-of-living  allowances;  commission 
rates;  stock  options,  fringe  benefits;  and 
benefits  which  result  in  more  pay  per 
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hour  or  other  unit  of  work  or  production 
<e.g.  by  shortening  the  workday  without 
a  proportionate  decrease  in  pay). 

Subpart  B — General  Pay  Standard 
and  Exceptions 

§  201.10  General  wage  and  salary 
standard. 

<a>  Standard.  The  general  wage  and 
salary  standard  (hereinafter  the  “stand¬ 
ard”)  is  established  at  5.5  percent.  The 
standard  shall  apply  to  any  wage  and 
salary  increase  payable  with  respect  to 
an  appropriate  employee  unit  pursuant 
to  an  employment  contract  entered  into 
or  modified  after  November  13,  1971,  or 
to  a  pay  practice  established,  modified, 
or  administered  with  discretion  after 
November  13,  1971.  Except  as  otherwise 
provided  in  this  title  or  by  decision  of 
the  Pay  Board,  the  standard  shall  be  the 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  for  such  an  ap¬ 
propriate  employee  unit. 

(b)  Criteria  for  standard.  The  appro¬ 
priateness  of  the  standard  will  be  re¬ 
viewed  periodically  by  the  Pay  Board  to 
ensure  that  the  standard — 

(1)  Is  generally  fair  and  equitable; 

(2)  Generally  fosters  orderly  eco¬ 
nomic  growth  and  generally  prevents 
gross  inequities,  hardships,  serious  mar¬ 
ket  disruptions,  domestic  shortages  of 
raw  materials,  localized  shortages  of 
labor,  and  windfall  profits; 

(3)  Takes  into  account  such  factors 
as  changes  in  productivity  and  the  cost 
of  living,  as  well  as  other  factors  con¬ 
sistent  with  the  purposes  of  the  Act;  and 

(4)  Calls  for  generally  comparable 
sacrifices  by  business  and  labor  as  well 
as  other  segments  of  the  economy. 

§  201.11  Exceptions. 

(a)  In  general.  This  subpart  provides 
rules  under  which  certain  wage  and  sal¬ 
ary  increases  in  excess  of  the  standard 
may  be  permitted  with  respect  to  an 
appropriate  employee  unit  for  any  con¬ 
trol  year. 

(b)  Overall  limitation  on  exceptions. 
Except  as  provided  in  §§  201.15(c), 
201.16,  201.17,  and  201.30,  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  with  respect  to  an  appro¬ 
priate  employee  unit,  whether  any  or  all 
of  the  exceptions  described  in  this  sub¬ 
part  are  applicable,  shall  not  exceed  7 
percent. 

§  201.12  Exception  for  certain  tandem 
relationships. 

Increases  in  wages  and  salaries  pur¬ 
suant  to  a  tandem  relationship  may  be 
permitted  as  an  exception  to  the  stand¬ 
ard  if  a  party  at  interest  demonstrates 
that — 

(a)  Increase  in  excess  of  standard. 
Such  increase  in  the  employment  con¬ 
tract  or  pay  practice  to  which  a  tandem 
relationship  is  claimed  is  in  excess  of 
the  standard ; 

<b)  Maximum  6-month  lag  period. 
Such  contract  or  pay  practice  became 
effective  not  more  than  6  months  prior 
to  the  proposed  effective  date  of  the  in¬ 
crease  in  the  tandem-claiming  unit; 


(c)  Relationship  factors.  The  amount 
and  nature  of  the  increases  in  the 
tandem-claiming  unit  have  been  gener¬ 
ally  equal  in  value  to  and  the  timing 
has  been  directly  related  to  those  of 
another  unit  of  employees  of  the  same 
employer  or  of  other  employers  within 
a  commonly  recognized  industry  or  local 
labor  market  area;  and 

(d)  Past  practice.  The  same  relation¬ 
ship  between  the  tandem-claiming  unit 
and  the  unit  to  which  tandem  is  claimed 
has  been  established  as  a  past  practice 
for  5  consecutive  years  or  in  the  imme¬ 
diately  preceding  two  consecutive 
collective-bargaining  agreements. 

§  201.13  Exception  for  essential  em¬ 
ployees. 

Increases  in  wages  and  salaries  may  be 
permitted  as  an  exception  to  the  stand¬ 
ard  if  an  employer  demonstrates  that — 

(a)  Attraction  and  retention  of  em¬ 
ployees.  Such  increases  which  exceed  the 
standard  are  necessary  to  attract  or  re¬ 
tain  employees  essential  to  the  efficient 
operation  of  the  employer; 

(b)  Intensive  recruiting  activity.  A 
significant  proportion  of  vacancies  has 
been  experienced  in  the  appropriate  em¬ 
ployee  unit,  despite  intensive  recruiting 
activity  over  a  period  of  at  least  3 
months; 

(c)  Conditions  of  employment.  There 
has  been  no  significant  deterioration  or 
reduction  in  other  conditions  of  employ¬ 
ment  ;  and 

(d)  Reasonable  expectation.  There  is 
a  reasonable  expectation  that  an  increase 
will  be  effective  in  recruiting  or  main¬ 
taining  a  pool  of  qualified  employees. 

§  201.14  Exception  for  certain  catcluip 
increases. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  an  exception  to  the 
standard  with  respect  to  an  appropriate 
employee  unit  may  be  claimed  for  catch¬ 
up  increases  pursuant  to  a  successor  em¬ 
ployment  contract  entered  into  or  a  pay 
practice  established  prior  to  November 
14,  1972. 

(b)  Employment  contracts.  If  the  sum 
of  the  annual  percentage  of  increases, 
computed  pursuant  to  paragraph  <e)  of 
this  section  with  respect  to  a  prior  suc¬ 
ceeded  employment  contract,  is  less  than 
the  sum  of  a  percentage  increase  of  7 
percent  per  year  for  each  year  of  such 
prior  succeeded  contract,  the  difference 
between  such  two  sums  may  be  added  to 
5.5  percent  to  determine  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  for  the  appropriate  con¬ 
trol  year  under  the  successor  contract. 

(c)  Pay  practices.  If  the  sum  of  the 
annual  percentage  of  increases,  computed 
pursuant  to  paragraph  (e)  of  this  sec¬ 
tion  with  respect  to  a  pay  practice,  is 
less,  in  the  preceding  3  years,  than  the 
sum  of  a  percentage  increase  of  7  per¬ 
cent  per  year  for  each  of  such  preceding 
3  years,  the  difference  between  such  two 
sums  may  be  added  to  5.5  percent  to 
determine  the  maximum  permissible  an¬ 
nual  aggregate  wage  and  salary  increase 
for  the  appropriate  control  year  under  a 
pay  practice. 


(d)  Special  rules — (1)  Limitation.  Ex¬ 
cept  as  provided  in  subparagraph  <2)  of 
this  paragraph,  the  exceptions  provided 
in  paragraphs  (b)  and  (c)  of  this  sec¬ 
tion  may  be  claimed  with  respect  to  the 
appropriate  control  year  under  a  suc¬ 
cessor  employment  contract  that  suc¬ 
ceeds  a  contract  expiring  on  or  after 
July  1,  1972,  or  under  a  pay  practice 
established  on  or  after  July  1,  1972,  only 
if  the  average  straight-time  hourly  rate 
determined  at  the  expiration  of  the  prior 
succeeded  contract  or  immediately  prior 
to  the  establishment  of  the  pay  practice 
for  which  the  exception  is  claimed  is  $3 
or  less.  The  average  straight-time  hourly 
rate  shall  be  determined  pursuant  to 
§  201.55  of  this  part.  If  a  successor  con¬ 
tract  succeeds  a  contract  expiring  on  or 
before  June  30,  1972,  and  is  entered  into 
on  or  after  July  1,  1972,  the  exception 
provided  under  paragraph  (b)  of  this 
section  may  be  claimed  without  regard 
to  the  $3  limitation. 

(2)  Certain  pay  practices.  The  limita¬ 
tion  set  forth  in  subparagraph  (1)  of 
this  paragraph  shall  not  apply  to  a  pay 
practice  established  by  an  employer 
which  is  a  State  or  local  governmental 
unit  or  an  instrumentality  thereof,  if — 

(i)  Such  pay  practice  next  succeeds  a 
pay  practice  which  expired  prior  to 
July  1,  1972,  and 

(ii)  Such  employer  was  prevented  by 
the  law  of  the  jurisdiction  from  estab¬ 
lishing  such  successor  pay  practice  prior 
to  July  1,  1972. 

(3)  Waiver  of  cutoff  date.  A  catchup 
exception  may  be  claimed  by  an  employer 
which  is  a  State  or  local  governmental 
unit  or  an  instrumentality  thereof  with 
respect  to  a  pay  practice  which  next 
succeeds  a  pay  practice  expiring  prior 
to  July  1,  1972,  even  if  such  successor 
pay  practice  is  not  established  prior  to 
November  14,  1972. 

(e)  Calculation  of  annual  increase — 
(1)  Formula.  In  any  case  in  which  a 
computation  is  required  to  determine  the 
annual  increase  in  the  catchup  base  com¬ 
pensation  rate  with  respect  to  an  ap¬ 
propriate  employee  unit  pursuant  to 
paragraph  (b)  or  (c)  of  this  section, 
such  annual  increase  shall  be  stated  as 
a  percentage  which  is  determined  by  di¬ 
viding  the  sum  of — 

(i)  The  total  adjustment  in  the  aver¬ 
age  straight  time  hourly  rate,  plus 

(ii)  The  total  adjustment  in  the  aver¬ 
age  hourly  benefit  rate  excluding  em¬ 
ployer  contributions  to  qualified  benefit 
plans  referred  to  in  §  201.58(b), 

by  the  catchup  base  compensation  rate  in 
effect  at  the  end  of  the  preceding  catchup 
year.  For  purposes  of  this  section  the 
catchup  base  compensation  rate  shall 
consist  of  the  average  straight  time 
hourly  rate  (determined  for  catchup 
years,  as  appropriate,  in  the  manner  de¬ 
scribed  to  in  §  201.55(a)),  and  the  av¬ 
erage  hourly  benefit  rate  (determined 
for  catchup  years,  as  appropriate,  in  the 
manner  described  in  §  201.56(a) )  exclud¬ 
ing  employer  contributions  to  qualified 
benefit  plans.  Moreover,  for  purposes  of 
this  section,  the  total  adjustment  in  the 
average  straight  time  hourly  rate  for 
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each  catchup  year  under  a  prior  suc¬ 
ceeded  contract  or  prior  succeeded  pay 
practice  shall  include  any  increase  in 
uch  rate  otherwise  excludlble  In  a 
-’cntrol  year  pursuant  to  $  201.57.  Com- 
’  ensating  adjustments  for  changes  in  the 
composition  of  an  appropriate  employee 
unit  with  respect  to  average  length  of 
rervice  or  average  skill  levels  shall  not 
be  permitted. 

<2>  Calculation  illustrated.  The  appli¬ 
cation  of  this  section  may  be  illustrated 
by  the  following  examples. 

Example  (1).  A  2-year  collective  bargain¬ 
ing  agreement  between  Employer  A  and  Un¬ 
ion  X  expired  on  May  31,  1972.  The  catchup 
base  compensation  rate  on  that  date  was 
$3.80  for  the  employees  represented  by  Un¬ 
ion  X.  Following  extensive  negotiations.  Em¬ 
ployer  A  and  Union  X  reached  a  successor 
agreement  on  July  10,  1972,  which  was  rati¬ 
fied  by  the  employees  on  July  15,  1972.  The 
successor  agreement  is  retroactive  in  effect 
to  June  1,  1972,  and  runs  through  May  31, 
1974.  If  the  sum  of  the  percentage  Increases 
for  the  two  catchup  years  Is  less  than  14 
percent.  Employer  A  may  claim  a  catchup 
exception  in  the  control  year  beginning 
June  1.  1972,  although  the  successor  agree¬ 
ment  was  neither  agreed  to  nor  ratified 
prior  to  July  1,  1972. 

Example  (2).  Assume  the  same  facts  as  in 
Example  ( 1 ) .  The  average  straight-time  hour¬ 
ly  rate  for  the  last  payroll  period  ending 
prior  to  May  31,  1970  was  $3.20,  for  the 
last  payroll  period  ending  prior  to  May  31. 
1971  was  $3.35,  and  for  the  last  payroll 
period  ending  prior  to  May  31,  1972  was 
$3.62.  The  average  hourly  benefit  rate,  dis¬ 
regarding  employer  contributions  subject 
to  the  qualified  benefits  standard  described 
in  $  201.58(d),  at  the  rate  in  effect  on 
May  31,  1970  was  $0.16,  at  the  rate  in  effect 
on  May  31.  1971  was  $0.17,  and  at  the  rate  in 
effect  on  May  31,  1972  was  $0.18.  The  total 
adjustment  in  the  first  catchup  year  of  the 
prior  succeeded  contract  was  $0.16  (adjust¬ 
ment  in  the  average  straight  time  hourly 
rate  ($3.35— $3.20)  plus  adjustment  in  the 
average  hourly  benefit  rate  excluding  quali¬ 
fied  fringe  benefits  ($0.17  — $0.16)  ].  Such 
total  adjustment  of  $0.16  divided  by  $3.36 
($3.20+$0.16),  the  catchup  base  compensa¬ 
tion  rate  in  effect  on  May  31,  1970.  provides  a 
4.8  percent  increase  in  the  first  catchup  year 
of  the  prior  succeeded  contract.  The  total 
adjustment  in  the  second  catchup  year  of 
the  prior  succeeded  contract  was  $0.28 
|  ($3.62  — $3.35)  plus  ($0.18  —  $0.17)  ] .  Such 
total  adjustment  of  $0.28  divided  by  $3.52 
($3.35-(-$0.17) ,  the  catchup  base  compensa¬ 
tion  rate  In  effect  on  May  31.  1971,  provides 
an  8.0  percent  increase  in  the  second  catchup 
year  of  the  prior  succeeded  contract.  Thus, 
the  maximum  permissible  annual  aggregate 
wage  and  salary  increase  available  to  Em¬ 
ployer  A  for  the  first  control  year  (the  period 
beginning  June  1,  1972)  under  the  successor 
collective  bargaining  agreement  is  6.7  per¬ 
cent  J(14  percent  — 12.8  percent)  plus  5.5 
percent). 

§  201.15  Exception  for  qualified  merit 
plans. 

(a)  Successor  contracts  or  successor 
pay  practices.  Wage  and  salary  increases 
granted  pursuant  to  a  qualified  merit 
plan  (as  defined  in  paragraph  (b)  of 
this  section),  provided  for  in  an  employ¬ 
ment  contract  or  pay  practice  previously 
set  forth  which  existed  prior  to  Novem¬ 
ber  14,  1971,  and  which  is  continued  in 
a  successor  employment  contract  or  suc¬ 
cessor  pay  practice  effective  after  No¬ 
vember  13,  1971,  without  any  changes  of 


terms  or  administrative  practice  may  be 
permitted  as  an  exception  to  the  stand¬ 
ard.  For  purposes  of  the  preceding  sen¬ 
tence,  a  change  in  the  maximum  or 
minimum  terminal  points  of  a  pay  rate 
range  in  a  qualified  merit  plan  shall  not 
be  deemed  a  change  of  terms  if  the  ratio 
of  such  maximum  to  such  minimum  ter¬ 
minal  point  is  not  increased.  For  pur¬ 
poses  of  this  section,  a  qualified  merit 
plan  provided  for  in  a  pay  practice  which 
meets  all  of  the  criteria  set  forth  in  the 
first  sentence  of  this  paragraph,  except 
that  such  pay  practice  is  not  “previously 
set  forth”  within  the  meaning  of 
§  201.35(b)  because  the  aggregate 
amount  to  be  expended  cannot  be  docu¬ 
mented  as  being  finally  and  formally  de¬ 
cided  prior  to  November  14,  1971,  shall 
be  treated  as  a  successor  pay  practice 
otherwise  eligible  for  the  exception  pro¬ 
vided  in  this  section. 

(b)  Qualified  merit  plan  defined.  For 
purposes  of  paragraph  (a)  of  this  sec¬ 
tion,  the  term  “qualified  merit  plan" 
means  a  merit  plan  which,  prior  to  No¬ 
vember  14.  1971,  was  reduced  to  writing 
and  communicated  either  to  the  man¬ 
agement  personnel  responsible  for  im¬ 
plementing  the  plan  or  to  the  employees 
covered  by  the  plan,  and  which  written 
plan — 

(1)  Applies  to  particular  jobs,  job 
classifications,  or  positions  with  respect 
to  which  the  duties  and  responsibilities 
of  employees  are  specified; 

(2)  Specifies  merit  pay  rate  ranges 
with  respect  to  such  jobs,  job  classifica¬ 
tions,  or  positions; 

(3)  Clearly  defines  policies  and  estab¬ 
lishes  practices  (with  respect  to  review 
of  an  employee’s  performance)  for  deter¬ 
mining  merit  pay  and  the  size  and  fre¬ 
quency  of  merit  pay  increases  with  re¬ 
spect  to  such  jobs,  job  classifications,  or 
positions;  and 

(4)  Establishes  a  system  of  adminis¬ 
trative  control. 

(c)  Special  rules.  Wage  and  salary  in¬ 
creases  granted  pursuant  to  a  merit  plan 
provided  for  in  an  employment  contract 
existing  prior  to  November  14,  1971,  and 
continued  in  a  successor  employment 
contract  entered  into  prior  to  April  19, 
1972,  shall  be  excluded  from  the  com¬ 
putation  of  the  annual  aggregate  in¬ 
crease  in  the  base  compensation  rate. 
Such  merit  plan  may  continue  to  oper¬ 
ate  according  to  the  following  rules: 
Any  increases  applied  to  a  rate  range 
under  such  merit  pay  plan  shall  be  con¬ 
sidered  a  general  increase  in  wages  and 
salaries  under  the  regulations  in  this 
chapter.  However,  individual  increases 
within  the  rate  range  under  such  plans 
shall  not  be  considered  a  wage  and  salary 
increase  under  such  regulations. 

§  201.16  Exception  for  governmental 
wage  determinations. 

In  any  case  to  which  the  provisions  of 
§  201.57(f)  (relating  to  exclusions  from 
adjustment  computations  with  respect  to 
Federal  agency  wage  determinations  and 
State  and  local  prevailing  wage  laws) 
apply,  an  exception  to  the  standard  may 
be  granted  in  order  to  permit  an  increase 
for  those  employees  in  the  same  appro¬ 
priate  employee  unit  who  work  at  the 


same  site,  plant,  or  location  who  have 
not  received  an  increase  pursuant  to 
such  section  sufficient  to  maintain  av¬ 
erage  historical  wage  and  salary  differ¬ 
entials  among  jobs,  job  classifications,  or 
positions.  The  average  historical  wage 
and  salary  differential  shall  be  deter¬ 
mined  over  the  preceding  3  years  and 
must  be  consistent  with  prior  practice 
during  such  period.  Such  differential 
must  have  been  in  effect  within  the  unit 
for  at  least  3  years.  In  the  event  that  such 
unit  has  been  in  existence  for  less  than 
3  years  or  if  the  average  historical  wage 
and  salary  differential  is  not  represent¬ 
ative  because  of  corrections  made  in  such 
differentials  to  end  inequities  diming  the 
preceding  3  years,  the  average  historical 
wage  and  salary  differential  may  be  de¬ 
termined  by  reference  to  the  period  of 
the  unit’s  existence  or  by  reference  to 
the  differential  existing  after  any  such 
corrections. 

§201.17  Exception  for  tandem  quali¬ 
fied  benefit  plans. 

In  any  case  to  which  the  provisions  of 
5  201.57(g)  (relating  to  exclusions  from 
adjustment  computations  in  the  case  of 
certain  employer  contributions  to  quali¬ 
fied  benefit  plans)  apply,  an  exception  to 
the  standard  may  be  granted  to  a  tan¬ 
dem-claiming  appropriate  employee  unit, 
if— 

(a>  Maximum  12-month  lag  period. 
The  contract  or  pay  practice  covering 
the  qualified  benefit  plan  (see  §  201.58  > 
to  which  a  tandem  relationship  is 
claimed  became  effective  not  more  than 
12  months  prior  to  the  effective  date  of 
the  contract  or  pay  practice  providing 
for  the  increase  in  qualified  benefits  in 
the  tandem-claiming  unit; 

(b)  Relationship  factors.  The  nature 
and  levels  of  qualified  benefits  in  the 
tandem -claiming  unit  have  been  gener¬ 
ally  equal  or  closely  comparable  to,  and 
the  timing  of  changes  in  benefits  has 
been  directly  related  to,  those  of  another 
employee  unit  of  the  same  employer,  or 
of  other  employers  within  the  same  com¬ 
monly  recognized  industry,  local  labor 
market  area,  or  established  unit  or  refer¬ 
ence  group  of  employees  for  determina¬ 
tion  of  qualified  benefits;  and 

(c)  Historical  tandem  relationship. 
The  tandem  relationship  has  been  estab¬ 
lished  as  a  past  practice  for  5  consecu¬ 
tive  years  or  in  the  immediately  preced¬ 
ing  two  collective  bargaining  agreements. 

§  201.18  Exception  for  intraunil  in¬ 
equities. 

(a)  In  general.  An  exception  to  the 
standard  will  be  permitted  if  the  em¬ 
ployer  demonstrates  to  the  Pay  Board 
(or  its  delegate)  that  wage  and  salary 
increases  in  excess  of  the  standard  are 
necessary  to  correct  intraunit  inequities 
(as  defined  in  paragraph  (b)  of  this  sec¬ 
tion)  .  In  order  to  qualify  for  this  ex¬ 
ception  the  employer  must  prepare  and 
submit  a  comprehensive  program  which 
describes  the  cause  or  nature  of  such  in¬ 
equity  and  the  manner  in  which  such 
inequity  is  proposed  to  be  corrected. 
Such  program  must  show  each  of  the  fol¬ 
lowing  criteria: 
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(1)  Job  classifications  that  are  de¬ 
scribed  with  sufficient  detail  to  identify 
differences  in  Job  content  based  on  rela¬ 
tive  value  of  the  factors  by  which  the 
classifications  are  measured  (including 
e.g.  skill,  physical  strain,  responsibility, 
etc.). 

(2)  A  realignment  of  wage  rates 
that  follows  a  systematic  and  orderly 
method  for  classifying,  ranking  or  rating 
all  of  the  Job  classifications  in  the  unit, 
giving  effect  to  skill,  effort,  responsibility, 
working  conditions  and  other  factors 
reflected  in  the  classification  content. 

(3)  Rate  relationships  (expressed  in 
dollars  and  cents)  that  are  established 
in  accordance  with  accepted  methods 
for  job  classification,  historical  practice 
in  an  industry,  or  through  some  other 
demonstrable  guide  in  general  use  for 
classification  purposes,  including  an  ex¬ 
planation  of  the  derivation  of  factor 
weightings  on  which  the  system  is  based. 

(4)  Rate  relationships  (expressed  in 
dollars  and  cents)  that  reflect  the  dif¬ 
ferent  levels  of  skills  as  measured  by 
grading  selected  jobs  from  the  lowest  to 
the  highest  level,  on  each  of  which  a 
significant  number  of  employees  are 
grouped. 

(5)  A  computation  of  the  percentage 
increase  in  the  wage  rates  or  rate  ranges 
for  each  Job  classification  in  the  unit 
requesting  exception  pursuant  to  the 
methods  described  in  paragraph  (d)  of 
this  section. 

(b)  Intraunit  inequity  defined.  For 
purposes  of  this  section,  the  term  “intra¬ 
unit  inequity”  means  an  inequitable  pay 
situation  within  an  appropriate  em¬ 
ployee  unit  resulting  from  the  introduc¬ 
tion  of  new  or  changed  technology  where¬ 
by— 

(1)  Technological  changes  are  made 
or  introduced  in  equipment,  methods, 
materials,  or  processes,  and 

(2)  A  comprehensive  change  is  re¬ 
quired  in  production  methods  and  tech¬ 
niques  which  affect  not  less  than  10  per¬ 
cent  of  the  job  classifications  and  not 
less  than  25  percent  of  the  employees  in 
such  appropriate  employee  unit. 

(c)  Limitations  on  exception.  The 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  with  respect 
to  an  appropriate  employee  unit  for  the 
control  year  this  exception  is  claimed 
shall  not  exceed  7  percent:  Provided, 
however,  Such  maximum  shall  be  re¬ 
duced  to  the  extent  that  the  amount 
necessary  for  the  correction  of  intraunit 
inequities  is  less  than  1.5  percent  of  the 
unit’s  base  compensation  rate.  Once  this 
exception  has  been  claimed  and  allowed 
with  respect  to  an  appropriate  employee 
unit  for  a  control  year,  it  may  not  be 
claimed  in  any  succeeding  control  year 
with  respect  to  the  same  unit. 

(d)  Computation  of  increase  in  job 
classification  rate  or  rate  ranges.  The 
computation  referred  to  in  paragraph 

(a)  (5)  of  this  section  shall  exclude  “red 
circle”  rates  which  become  personal  rates 
for  incumbents  and  shall  reflect,  as  ap¬ 
propriate,  the  following  percentages — 

(1)  Single  job  classification  rates.  For 
single  job  classification  wage  rates,  the 
percentage  difference  between  the 
weighted  average  of  current  job  rates 


and  the  weighted  average  of  the  pro¬ 
posed  job  rates. 

(2)  Job  reclassifications  within  exist- 
in  rate  ranges.  For  the  reclassification  of 
jobs  without  change  in  the  existing  rate 
ranges,  the  percentage  difference  be¬ 
tween  the  weighted  average  of  the  rates 
actually  paid  within  the  range  for  each 
job  classification  prior  to  reclassification 
and  the  weighted  average  of  the  rates  to 
be  paid  after  such  reclassification. 

(3)  Revised  rate  range  structure.  For 
revised  rate  range  structures,  the  per¬ 
centage  difference  between  the  weighted 
average  of  the  midpoint  of  each  job 
classification  in  the  existing  structure 
and  the  weighted  average  of  the  mid¬ 
point  of  each  proposed  job  classification 
in  the  revised  structure. 

§  201.29  Procedures  for  exceptions. 

Exceptions  pursuant  to  §§  201.12, 
201.13,  201.16,  201.17,  and  201.18  shall 
require  prior  approval  of  the  Pay  Board 
or  its  delegate.  Exceptions  pursuant  to 
§§201.14  and  201.15  shall  be  self¬ 
executing  for  Category  II  and  Category 
III  pay  adjustments  but  reports  of  such 
pay  adjustments  shall  be  made.  The  re¬ 
quirements  for  obtaining  prior  approval 
of  Category  I  pay  adjustments  or  other 
proposed  pay  adjustments,  and  for  re¬ 
porting  pay  adjustments  with  respect  to 
which  prior  approval  is  not  required 
pursuant  to  the  provisions  of  this  part, 
are  set  forth  in  Part  202  of  this  chapter. 

§  201.30  Exceptions  on  a  case-l»y-cuse 
determination. 

When  the  Board  reviews  new  contracts 
and  pay  practices  in  individual  cases 
with  respect  to  payment  for  services 
rendered  in  any  control  year  and  in  its 
development  of  additional  criteria  for 
exceptions,  it  shall  consider  such  factors 
as  changes  in  productivity  and  the  cost 
of  living,  on-going  collective  bargaining 
and  pay  practices,  the  equitable  posi¬ 
tion  of  the  employees  involved,  and  such 
other  factors  as  are  necessary  to  foster 
economic  growth,  to  promote  improve¬ 
ment  in  the  quality  of  governmental 
service,  and  to  prevent  gross  inequities, 
hardships,  serious  market  disruptions, 
domestic  shortages  of  raw  materials,  lo¬ 
calized  shortages  of  labor,  and  windfall 
profits. 

Subpart  C — Retroactive  and  Deferred 
Increases 

§201.31  Retroactive  increases  pursuant 
to  section  203(c)  (2)  of  the  Act. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  increases  in  wages 
and  salaries  which  were  scheduled  to 
take  effect  during  the  freeze  and  were 
not  paid  as  a  result  of  orders  issued 
pursuant  to  the  Act,  may  be  made  retro¬ 
actively  after  November  13,  1971. 

(b)  Agreements  or  pay  practices  prior 
to  August  15,  1971.  Increases  in  wages 
and  salaries  referred  to  in  paragraph 
(a)  of  this  section  may  not  be  paid 
unless  such  increases  were — 

(1)  Employment  contract.  Agreed  to 
in  an  employment  contract  executed,  en¬ 
tered  into,  or  in  effect  prior  to  August  15, 
1971;  or 


(2)  Pay  practice.  Contained  in  a  pay 
practice  (including,  e.g.,  schedule  of 
wages  and  salaries  adopted  by  an  em¬ 
ployer)  announced,  reduced  to  writing, 
placed  in  effect,  or  otherwise  clearly 
established  prior  to  August  15,  1971. 

(c)  Procedures  for  payment  of  retro¬ 
active  increases  up  to  7  percent.  If  the 
aggregate  of  increases  in  wages  and  sal¬ 
aries  referred  to  in  paragraph  <a>  of 
this  section  does  not  exceed  7  percent, 
such  increases  may  be  paid  provided 
that — 

(1)  Category  II  and  III  pay  adjust¬ 
ments.  In  the  case  of  a  Category  II  pay 
adjustment  or  a  Category  III  pay  ad¬ 
justment  (as  defined  in  §§  202.2(a)  (2) 
and  (3)  of  this  chapter,  respectively) ,  the 
employer  certifies  by  letter  to  the  appro¬ 
priate  district  director  of  Internal  Reve¬ 
nue  within  20  days  subsequent  to 
payment  that  the  requirements  of  this 
section  have  been  fulfilled;  or 

(2)  Category  I  pay  adjustments.  In  the 
case  of  a  Category  I  pay  adjustment 
(as  defined  in  §  202.2(a)  (1)  of  this  chap¬ 
ter)  ,  the  Board  has  received  prenotifica¬ 
tion  of  such  adjustment  and  a  challenge 
to  determine  whether  the  requirements 
of  this  section  have  been  fulfilled  has  not 
been  made  by  a  party  at  interest,  the 
Chairman  of  the  Board,  or  two  or  more 
other  members  of  the  Board  within  28 
days  of  notice  of  such  prenotification  or 
within  28  days  of  receipt  by  the  Board  of 
additional  proof  requested  to  support  the 
fact  that  such  requirements  have  been 
fulfilled. 

(d)  Procedures  for  payment  of  retro¬ 
active  increases  exceeding  7  percent.  If 
the  aggregate  of  increases  in  wages  and 
salaries  referred  to  in  paragraph  (a>  of 
this  section  exceeds  7  percent,  such  in¬ 
creases  may  be  paid  provided  that  the 
Board  has  received  prenotification  of  the 
proposed  payment  and  there  has  not 
been  a  challenge  by  a  party  at  interest, 
the  Chairman  of  the  Board,  or  two  or 
more  members  of  the  Board  within  28 
days  of  receipt  of  such  prenotification 
or  within  28  days  of  receipt  by  the  Board 
of  additional  proof  requested  to  support 
the  fact  that  such  requirements  have 
been  fulfilled. 

(e)  Special  rules — (1)  Time  periods. 
For  purposes  of  computing  any  time  pe¬ 
riods  prescribed  in  paragraphs  <c)  and 
(d)  of  this  section,  the  rules  contained 
in  §  205.5  of  this  chapter  shall  apply. 

(2)  Computation  of  percentage  in¬ 
crease.  The  percentage  of  aggregate  in¬ 
creases  referred  to  in  paragraphs  (c) 
and  (d)  of  this  section  shall  be  deter¬ 
mined  with  respect  to  an  appropriate 
employee  unit  (without  regard  to  time 
weighting  over  the  number  of  days  any 
such  increase  was  effective  during  the 
freeze)  by  dividing  the  sum  of — 

(i)  The  total  adjustment  in  the  aver¬ 
age  straight  time  hourly  rate  (as  deter¬ 
mined  pursuant  to  §  201.55(a) )  resulting 
from  such  increases,  plus 

(ii)  The  total  adjustment  in  the  aver¬ 
age  hourly  benefit  rate  (as  determined 
pursuant  to  §  201.56(a))  resulting  from 
such  increases 

by  the  base  compensation  rate  in  effect 
on  the  day  before  any  such  increase  was 
scheduled  to  take  effect. 
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(3)  Challenges.  In  the  case  of  any 
challenge  made  pursuant  to  paragraph 
(c)  (2'  or  (d)  of  this  section,  a  determi¬ 
nation  will  be  made  whether  the  pro¬ 
posed  retroactive  payment  of  the  wage 
and  salary  increase  is  unreasonably  in¬ 
consistent  with  the  standard  or  any  of 
the  exceptions  thereto  as  set  forth  in 
Subpart  B  of  this  part. 

§  201.32  Retroactivity  pursuant  to  cer¬ 
tain  consecutive  agreements  or  prac¬ 
tices  and  certain  tandem  relation¬ 
ships. 

(a '  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  increases  in  wages 
and  salaries  which  were  scheduled  to 
take  effect  during  the  freeze  and  were 
not  paid  as  a  result  of  orders  issued  pur¬ 
suant  to  the  Act,  may  be  made  retroac¬ 
tively  after  November  13, 1971. 

<b>  Certain  consecutive  agreements  or 
practices.  A  nayment  referred  to  in  para¬ 
graph  <a>  of  this  section  may  be  made 
if — 

<1 )  Expired  agreement,  schedule,  or 
practice  prior  to  August  16, 1971.  A  prior 
succeeded  employment  contract  or  a 
prior  succeeded  pay  practice  (including. 
e.g„  a  schedule  of  wages  and  salaries 
adopted  by  an  employer)  expired  before 
August  16.  1971; 

(2)  Successor  agreement,  schedule,  or 
practice  adopted  before  November  14, 
1971.  Such  employment  contract  or  pay 
practice  was  followed  by  a  successor  con¬ 
tract,  or  by  a  successor  pay  practice 
before  November  14,  1971;  and 

(3)  Retroactivity  prior  to  November 
14. 1971.  Evidence  is  presented  that  retro¬ 
activity  is  an  established  past  practice 
between  the  employer  and  his  employees 
or  retroactivity  was  provided  for  in  the 
successor  contract  referred  to  in  sub- 
paragraph  (2)  of  this  paragraph. 

(c»  Certain  tandem  relationships.  A 
payment  referred  to  in  paragraph  <a> 
of  this  section  may  be  made  if — 

<1)  Contract  or  pay  practice  before 
August  16,  1971.  The  employment  con¬ 
tract  covering  the  appropriate  employee 
unit  to  which  a  tandem  relationship  is 
claimed  was  reached  or  the  pay  practice 
covering  the  unit  to  which  such  relation¬ 
ship  is  claimed  was  put  into  effect  prior 
to  August  16.  1971; 

(2)  Maximum  3-month  lag  period — 
<i>  Contract  to  contract.  In  the  case  of 
a  tandem  relationship  claimed  to  an  ap¬ 
propriate  employee  unit  covered  by  the 
terms  of  an  employment  contract,  the 
prior  employment  contract  covering  such 
unit  expired  no  more  than  3  months  be¬ 
fore  the  expiration  of  the  prior  employ¬ 
ment  contract  covering  the  appropriate 
employee  unit  claiming  tandem, 

<ii*  Pay  practice  to  pay  practice.  In 
the  case  of  a  tandem  relationship 
claimed  to  an  appropriate  employee  unit 
not  covered  by  the  terms  of  an  employ¬ 
ment  contract,  the  effective  date  of  the 
increase  with  respect  to  which  such  rela¬ 
tionship  is  claimed,  consistent  with  an 
historical  practice,  occurred  no  more 
than  3  months  prior  to  the  scheduled 
effective  date  (from  August  15,  1971,  to 
November  13,  1971)  of  the  increase  in 
the  appropriate  employee  unit  claiming 
tandem,  or 
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<iii)  Pay  practice  to  contract.  In  the 
case  of  a  tandem  relationship  claimed 
by  a  pay  practice  unit  to  an  appropriate 
employee  unit  covered  by  the  terms  of  an 
employment  contract,  the  effective  date 
of  the  increase  with  respect  to  which 
such  relationship  is  claimed,  consistent 
with  an  historical  practice,  occurred  in 
the  contract  unit  no  more  than  3  months 
prior  to  the  scheduled  effective  date 
(from  August  15,  1971,  to  November  13, 
1971 1  of  the  increase  in  such  pay  prac¬ 
tice  unit; 

(3)  Historical  tandem  relationship.  It 
can  be  shown  the  tandem  relationship 
between  the  appropriate  employee  units 
has  been  clearly  established  for  5  years 
or,  in  the  case  of  a  tandem  relationship 
referred  to  in  subparagraph  (2Ki)  of 
this  paragraph,  in  the  immediately  pre¬ 
ceding  two  consecutive  agreements  in¬ 
cluding  the  agreement  referred  to  in  such 
subparagraph;  and 

<4>  Historical  retroactivity.  It  can  be 
shown  that  retroactivity  is  a  clearly 
established  practice  in  the  appropriate 
employee  unit  claiming  tandem  or,  if 
such  unit  is  covered  by  the  terms  of  an 
employment  contract,  retroactivity  was 
agreed  to  bv  the  parties  prior  to  No¬ 
vember  14,  1971. 

(d>  Tandem  relationship  defined.  For 
purposes  of  paragraph  (c)  of  tills  sec¬ 
tion,  the  term  “tandem  relationship” 
means  a  well  established  and  consistently 
maintained  practice  whereby  the  precise 
timing,  amount,  and  nature  of  general 
increases  in  wages  and  salaries  of  a  given 
appropriate  employee  unit  have  so  fol¬ 
lowed  those  of  another  such  unit  of  em¬ 
ployees  of  the  same  employer  or  of  other 
employers  within  a  commonly  recog¬ 
nized  industry  (such  as  a  Standard  In¬ 
dustrial  Classification  two-digit  cate¬ 
gory)  that  a  general  increase,  in  the 
normal  operation  of  the  practice,  would 
have  been  put  into  effect  and  have  been 
applicable  to  work  performed  on  or  be¬ 
fore  November  13,  1971,  but  for  the  op¬ 
eration  of  the  freeze. 

(e>  Procedure  for  payment  of  retro¬ 
active  increases  under  this  section.  No 
payment  referred  to  in  paragraph  (a)  of 
this  section  may  be  made  unless  a  de¬ 
termination  has  been  made  by  the  ap¬ 
propriate  district  director  of  Internal 
Revenue  at  the  request  of  a  party  at  in¬ 
terest,  with  right  of  appeal  to  the  Board 
in  the  event  of  an  adverse  determina¬ 
tion.  that  the  requirements  for  retroac¬ 
tive  payment  under  paragraph  (b>  or  (c» 
of  this  section,  as  appropriate,  have  been 
satisfied. 

§  201.33  Retroactivity  for  certain  low 
Huge  employees  and  for  certain  one¬ 
time  benefits. 

<a>  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  increases  in  wages 
and  salaries  which  were  scheduled  to 
take  effect  during  the  freeze  and  were 
not  paid  as  a  result  of  orders  issued 
under  the  Act,  may  be  made  retroac¬ 
tively  after  November  13, 1971. 

(b)  Certain  low  wage  employees.  If 
the  employer  determines  that  an  em¬ 
ployee  in  an  appropriate  employee  unit, 
whose  straight-time  hourly  rate  of  pay 
prior  to  the  freeze,  was  $2  per  hour  or 


less,  would  have  become  eligible  to  re¬ 
ceive  an  increase  if  the  freeze  had  not 
occurred,  an  increase  in  wages  and  sal¬ 
aries  referred  to  in  paragraph  (a)  of  this 
section  may  be  made  to  such  employee. 

(c)  Certain  one-time  benefits.  (1)  If 
the  employer  determines  that  an  em¬ 
ployee  in  an  appropriate  employee  unit 
would  have  become  eligible  to  receive  a 
new  or  increased  benefit  under  a  fringe 
benefit  plan  if  the  freeze  had  not  oc¬ 
curred,  and  the  employee  cannot  other¬ 
wise  (because  of  death,  retirement,  etc., 
during  the  freeze)  become  eligible  for 
the  benefit  after  the  freeze,  an  increase 
in  wages  and  salaries  referred  to  in  para¬ 
graph  (a)  of  this  section  may  be  made 
with  respect  to  that  benefit. 

(2)  The  provisions  of  subparagraph 
( 1 )  of  this  paragraph  may  be  illustrated 
by  the  following  examples: 

Example  <f>.  A,  an  employee-member  of 
an  appropriate  employee  unit  In  a  company, 
died  on  September  16,  1971.  Pursuant  to  a 
collective  bargaining  agreement  reached  be¬ 
fore  the  freeze,  A’s  employer  was  to  have 
increased  his  contribution  to  the  group  life 
insurance  plan  applicable  to  such  unit  on 
September  1,  1971.  Under  the  plan  death 
benefits  were  scheduled  to  be  increased  up 
to  $2,000  per  employee  based  on  age  and 
length  of  employee  service  to  the  company. 
The  life  insurer  is  willing  to  pay  the  in¬ 
creased  benefit  to  A’s  estate  if  the  employer 
will  retroactively  pay  the  unit's  increased 
contribution  to  the  group  life  insurance 
plan.  A  retroactive  payment  may  be  made 
by  the  employer  of  the  scheduled  increase 
in  group  life  insurance  premiums  for  the 
appropriate  employee  unit  in  such  a  case  to 
remedy  the  severe  inequity  to  an  employee 
such  as  A  who,  because  of  his  death  during 
the  freeze,  could  not  become  eligible  for  the 
increased  benefit  after  the  freeze  ended. 

Example  (2>.  B,  an  employee-member  of 
an  appropriate  employee  unit  in  a  company, 
retired  on  October  31,  1971.  Pursuant  to  a 
collective  bargaining  agreement  reached  be¬ 
fore  the  freeze,  B’s  employer  was  to  have 
increased  the  lump-sum  payment  on  or  after 
October  1.  1971,  available  to  employees  of  the 
unit  for  vacation  accrued  but  not  taken  prior 
to  retirement.  A  retroactive  increase  in  the 
lump-sum  payment  of  accrued  vacation  may 
be  made  to  B  who,  because  of  his  retirement 
during  the  freeze,  could  not  become  eligible 
for  the  increased  benefit  after  the  freeze. 

(d>  Compliance  checks.  Any  determi¬ 
nation  and  payment  made  by  an  em¬ 
ployer  under  the  provisions  of  this  sec¬ 
tion  shall  be  subject  to  vertification  upon 
request  with  respect  to  whether  such  de¬ 
termination  and  payment  comply  with 
the  regulations  issued  under  this  title. 

§  201.34  Increase*  in  wage*  and  salaries 
scheduled  after  November  13,  197!, 
for  services  rendered  in  certain  pe¬ 
riods  on  or  before  such  date. 

(a>  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  an  increase  in  wages 
and  salaries  with  respect  to  an  appropri¬ 
ate  employee  unit  for  services  rendered 
before  November  14,  1971,  may  be  made 
retroactively  on  or  after  such  date  if — 

(1)  Expired  agreement,  schedule,  or 
practice  prior  to  August  15,  1971.  The 
prior  succeeded  employment  contract  or 
pay  practice  (including,  e.g.,  a  schedule 
of  wages  and  salaries  adopted  by  an  em¬ 
ployer)  expired  before  August  15,  1971; 

(2)  Successor  agreement,  schedule,  or 
practice  adopted  after  November  13, 1971. 


FEDERAL  REGISTER,  VOL.  37,  NO.  140 — THURSDAY,  JULY  20,  1972 


Such  employment  contract  or  pay  prac¬ 
tice  was  followed  by  a  successor  contract 
or  by  a  successor  pay  practice  after  No¬ 
vember  13,  1971; 

(3)  Retroactivity  prior  to  August  15, 
1971.  Retroactivity — 

(1)  Had  been  agreed  to  by  the  parties 
prior  to  August  15,  1971,  or  had  been 
provided  for  in  the  immediately  preced¬ 
ing  two  employment  contracts  (includ¬ 
ing  the  prior  succeeded  contract)  termi¬ 
nating  prior  to  August  15,  1971,  or 

<ii)  Was  provided  for  by  the  employer 
in  the  immediately  preceding  two  pay 
practices  (including  the  prior  succeeded 
pay  practice)  terminating  prior  to  Au¬ 
gust  15, 1971 ;  and 

(4)  No  change  in  bargaining  position. 
In  the  case  of  a  successor  contract  re¬ 
ferred  to  in  subparagraph  (2)  of  this 
paragraph,  it  is  demonstrated  that  the 
parties  did  not  change  their  position 
during  negotiations  in  order  to  compen¬ 
sate  for  or  absorb  the  impact  of  the 
freeze. 

(b)  Retroactivity  period.  Payment  of 
retroactive  wage  and  salary  increases 
that  are  provided  for  in  successor  em¬ 
ployment  contracts  or  successor  pay 
practices  (described  in  paragraph  (a)(2) 
of  this  section)  may  be  made  for  serv¬ 
ices  rendered  for  the  period  beginning 
the  day  after  the  expiration  date  of  the 
prior  succeeded  contract  or  prior  suc¬ 
ceeded  pay  practice  and  ending  on  No¬ 
vember  13, 1971. 

(c)  First  control  year — (1)  Base  com¬ 
pensation  rate.  Wage  and  salary  in¬ 
creases  paid  retroactively  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
shall  not  be  included  in  the  base  com¬ 
pensation  rate  (§  201.54)  with  respect  to 
an  appropriate  employee  unit  for  meas¬ 
uring  increases  in  the  first  control  year, 
unless  specifically  authorized  by  the  Pay 
Board,  subject  to  whatever  terms  and 
conditions  it  may  impose,  in  a  decision 
and  order  rendered  pursuant  to  §  201.30. 

(2)  Chargeable  increases.  Unless  in¬ 
cluded  in  the  base  compensation  rate  as 
provided  in  subparagraph  (1)  of  this 
paragraph  by  decision  and  order  of  the 
Pay  Board,  continued  payment  after  No¬ 
vember  13,  1971,  of  increases  paid  retro¬ 
actively  pursuant  to  paragraphs  (a)  and 

(b)  of  this  section  shall  be  treated  as 
chargeable  increases  with  respect  to  an 
appropriate  employee  unit  in  the  first 
control  year.  Thus,  continued  payment 
of  a  retroactive  wage  and  salary  increase 
is  not  authorized  to  the  extent  such  in¬ 
crease  and  any  subsequent  increase  oc- 
curing  after  such  date  exceed  the  maxi¬ 
mum  permissible  annual  aggregate  wage 
and  salary  increase  for  such  unit  during 
such  control  year. 

(d)  Procedures  for  payment — (1)  In 
general.  No  increases  referred  to  in  para¬ 
graph  (a)  of  this  section  may  be  made 
unless  the  procedures  set  forth  in  this 
paragraph  have  been  followed.  Such  pro¬ 
cedures  shall  be  in  addition  to  the  provi¬ 
sions  of  Part  202  of  this  chapter  and 
shall  include,  as  appropriate,  a  request 
for  exception  with  respect  to  continued 
payment  of  any  such  increase  after  No¬ 
vember  13, 1971,  and  with  respect  to  pay¬ 
ment  of  any  subsequent  increases  sched- 
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uled  after  such  date  to  the  extent  the 
total  of  such  increases  exceeds  the  stand¬ 
ard  for  the  control  year.  Notwithstand¬ 
ing  the  preceding  two  sentences,  such 
adjustment  may  not  be  included  in  the 
base  compensation  rate  unless  specifi¬ 
cally  requested  by  a  party  at  interest  and 
authorized  by  the  Board  in  a  decision 
and  order  rendered  pursuant  to  §  201.30. 
See  paragraph  (c)  of  this  section. 

(2)  Category  I  pay  adjustment.  In  the 
case  of  a  Category  I  pay  adjustment  (as 
defined  in  §  202.2(a)  (1)  of  this  chapter), 
the  Board  shall  receive  prenotification  of 
such  adjustment  (and  any  subsequent 
adjustments)  and  such  adjustment  shall 
be  approved  before  payment  can  be 
made. 

(3)  Category  II  pay  adjustment.  In 
the  case  of  a  Category  II  pay  adjustment 
(as  defined  in  §202.2 (a)  (2)  of  this  chap¬ 
ter),  the  employer  shall  determine  that 
the  requirements  of  this  section  have 
been  met  and,  within  10  days  of  making 
such  adjustment,  shall  report  the  ad¬ 
justment  (and  any  subsequent  adjust¬ 
ments  for  the  control  year)  to  the  Board. 
Such  report  shall  include  a  certification 
that  the  requirements  of  this  section 
have  been  met. 

(4)  Category  III  pay  adjustment.  In 
the  case  of  a  Category  III  pay  adjust¬ 
ment  (as  defined  in  §  202.2(a)  (3)  of  this 
chapter),  the  employer  shall  determine 
that  the  requirements  of  this  section 
have  been  met  and,  within  10  days  of 
making  such  adjustment,  shall  report 
the  adjustment  (and  any  subsequent  ad¬ 
justments  for  the  control  year)  to  the 
appropriate  district  director  of  Internal 
Revenue  if  the  total  of  such  adjustments 
exceeds  the  standard.  Such  report  shall 
include  a  certification  that  the  require¬ 
ments  of  this  section  have  been  met. 

§  201.35  Wage  and  salary  increases  ef¬ 
fective  after  November  1 3,  197  I. 

(a)  In  general.  Unless  otherwise  pro¬ 
vided  by  this  section,  employment  con¬ 
tracts  and  pay  practices  previously  set 
forth  which  existed  prior  to  November 
14,  1971,  will  be  allowed  to  operate  ac¬ 
cording  to  their  terms.  However,  any 
such  specific  contract  or  pay  practice, 
when  challenged  by  a  party  at  interest, 
by  the  Chairman  of  the  Pay  Board,  or 
by  two  or  more  other  members  of  the 
Board,  is  subject  to  a  review  to  deter¬ 
mine  whether  any  wage  and  salary 
increase  granted  pursuant  to  such  con¬ 
tract  or  pay  practice  is  unreasonably  in¬ 
consistent  with  the  criteria  established 
by  the  Board.  In  the  event  of  a  chal¬ 
lenge,  these  terms  shall  be  allowed  to 
remain  in  effect  unless  and  until  the 
Board  rules  otherwise.  Notwithstanding 
any  other  provision  of  this  chapter  a  pay 
practice  which  does  not  by  its  own  terms, 
or  by  applicable  provisions  of  paragraph 

(c)  of  this  section,  expire  earlier,  will 
be  deemed  to  expire  on  November  13, 
1972. 

(b)  “Previously  set  forth ”  defined. 
Except  as  provided  in  Subpart  P  of  this 
part,  for  purposes  of  this  part,  a  pay 
practice  shall  be  “previously  set  forth” 
only  if  it  can  be  documented  that  prior  to 
November  14,  1971,  an  adjustment  to 
wages  and  salaries,  or,  in  the  case  of  a 
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merit  plan,  the  aggregate  amount  to  be 
expended,  was — 

(1)  Decided  finally  and  formally  in 
accordance  with  established  procedures, 
and 

(2)  Communicated  to  the  management 
personnel  responsible  for  implementing 
the  pay  adjustment  or  to  the  employees 
affected. 

For  purposes  of  the  preceding  sentence, 
a  formula  for  determining  general  ad¬ 
justments  to  wages  and  salaries  is  not  a 
pay  practice  previously  set  forth. 

(c)  Merit  plans — (1)  In  general.  A 
merit  plan  provided  for  in  an  employ¬ 
ment  contract  or  a  pay  practice,  referred 
to  in  paragraph  (a)  of  this  section,  will 
be  allowed  to  operate  according  to  its 
terms  in  accordance  with  such  paragraph 
until  such  contract  or  pay  practice 
expires. 

(2)  Pay  practices  previously  set  forth. 
For  purposes  of  this  section,  a  merit  plan 
contained  in  a  pay  practice  previously 
set  forth  will  be  deemed  to  expire  on  the 
day  before  the  effective  date  of  any  of 
the  following  changes  or  modifications 
to  the  merit  plan — 

(i)  An  increase  or  change  in  the  rates 
or  rate  ranges  from  those  in  effect  on 
November  13,  1971, 

<ii)  An  increase  in  the  aggregate 
amount  to  be  expended  for  merit  in¬ 
creases  above  the  aggregate  amount  as 
determined  prior  to  November  14,  1971, 

(iii)  A  change  in  the  job  classifications 
to  which  the  rates  or  rate  ranges  apply, 
or 

(iv)  A  change  in  the  terms  or  condi¬ 
tions  of  the  plan  with  respect  to  any  job 
classification  to  which  it  applies,  or  a 
change  in  any  policy  for  determining  the 
size  and  frequency  of  merit  pay  adjust¬ 
ments  or  a  change  in  any  administrative 
controls. 

The  expiration  of  a  pay  practice  under 
this  paragraph  shall  not  disqualify  a  pay 
practice  from  being  a  successor  pay  prac¬ 
tice  under  §  201.15  if  it  otherwise  quali¬ 
fies  under  that  section. 

(3)  Employment  contracts.  The  ex¬ 
piration  of  an  employment  contract 
which  operates  according  to  its  terms 
pursuant  to  this  section  and  which  con¬ 
tains  a  merit  plan  shall  not  disqualify 
such  merit  plan  from  operating  in  a 
successor  employment  contract  under 
§  201.15,  if  it  otherwise  qualifies  under 
that  section. 

(d)  Board  review.  For  purposes  of  the 
review  referred  to  in  paragraph  (a)  of 
this  section,  the  Board  will  consider  such 
factors  as  changes  in  productivity  and 
the  cost  of  living,  on-going  collective 
bargaining  and  pay  practices,  the  equita¬ 
ble  position  of  the  employees  involved, 
and  such  other  factors  as  are  necessary 
to  foster  economic  growth  and  to  pre¬ 
vent  gross  inequities,  hardships,  serious 
market  disruptions,  domestic  shortages 
of  raw  material,  localized  shortages  of 
labor,  and  windfall  profits. 

(e)  Notice  requirement — (1)  In  gen¬ 
eral.  A  notice  shall  be  given  to  the  Pay 
Board  prior  to  the  scheduled  date  of  any 
increase  to  be  paid  pursuant  to  an  em¬ 
ployment  contract  or  pay  practice  re¬ 
ferred  to  in  this  section  when  such  in- 
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crease  would  affect  an  appropriate  em¬ 
ployee  unit  of  1,000  or  more  employees 
and  would  cause  the  total  of  such  in¬ 
creases  to  be  in  excess  of  7  percent  for 
a  control  year.  The  timing  of  such  notice 
and  the  dates  on  which  such  increase 
may  be  put  into  effect  shall  be  governed 
by  the  provisions  of  this  paragraph.  For 
purposes  of  this  paragraph,  a  fair  and 
reasonable  estimate  shall  be  used  in  de¬ 
termining  whether  contingent  increases 
(such  as  cost  of  living  adjustments)  will 
cause  the  total  of  such  increases  to  ex¬ 
ceed  7  percent.  Furthermore,  such  notice 
shall  be  in  accordance  with  the  instruc¬ 
tions  contained  in  paragraph  (f)  of  this 
section. 

(2)  Additional  information.  In  addi¬ 
tion  to  the  notice  requirements  of  sub- 
paragraph  (1)  of  this  paragraph,  on  or 
after  June  24,  1972,  the  Board  may  re¬ 
quire  a  party  at  interest  to  furnish  ade¬ 
quate  and  complete  supplemental  infor¬ 
mation  as  to  the  factors  the  Board  con¬ 
siders  necessary  to  determine  whether 
the  increase  referred  to  in  such  subpara¬ 
graph  is  unreasonably  inconsistent  with 
the  standard,  exceptions,  or  the  review 
criteria  referred  to  in  paragraph  (d)  of 
this  section. 

(3)  Increases  scheduled  from  April  19. 
1972.  through  July  17.  1972.  In  the  case 
of  increases  scheduled  to  take  effect  after 
April  18,  1972,  and  prior  to  July  18,  1972, 
notice  of  such  increases  shall  be  given 
to  the  Pay  Board  before  May  19,  1972, 
provided  that  no  part  of  such  increase 
shall  be  paid  or  received  until  30  days 
after  a  party  at  interest  furnishes  any 
additional  information  required  pur¬ 
suant  to  subparagraph  (2)  of  this  para¬ 
graph. 

(4)  Increases  scheduled  from  July  18, 
1972,  through  September  22,  1972.  No 
part  of  any  increase  scheduled  to  take 
effect  after  July  17,  1972,  and  prior  to 
September  23,  1972,  shall  be  paid  or  re¬ 
ceived  until  the  latest  of  60  days  after 
notice  of  such  increase  has  been  given 
to  the  Pay  Board.  30  days  after  a  party 
at  interest  furnishes  any  additional  in¬ 
formation  required  pursuant  to  subpara¬ 
graph  (2)  of  this  paragraph,  or  the 
scheduled  effective  date  of  such  increase. 

(5)  Increases  scheduled  on  or  after 
September  23,  1972.  No  part  of  any  in¬ 
crease  scheduled  to  take  effect  on  or  after 
September  23,  1972,  shall  be  paid  or  re¬ 
ceived  until  the  latest  of  90  days  after 
notice  of  such  increase  has  been  given 
to  the  Pay  Board,  60  days  after  a  party 
at  interest  furnished  any  additional  in¬ 
formation  required  pursuant  to  subpara¬ 
graph  (2)  of  this  paragraph,  or  the 
scheduled  effective  date  of  such  increase. 

(f)  Notification  instructions.  The  no¬ 
tice  required  by  paragraph  (e)  (1)  of  this 
section  shall  be  submitted  on  forms  pro¬ 
vided  by  the  Pay  Board.  Such  notice 
shall  be  accompanied  by  a  full  statement 
of  facts  prepared  by  a  party  at  interest 
showing  good  cause  as  to  why  such  in¬ 
crease  is  not  unreasonably  inconsistent 
with  the  standard,  exceptions,  or  the  re¬ 
view  criteria  referred  to  in  paragraph 
(d)  of  this  section. 


§  201.36  Funds  raised  or  provided  prior 
to  August  13,  1971  for  wage  and 
salary  increases  on  and  after  such 
date. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  paragraphs  (b)  and  (c)  of  this 
section,  any  increases  in  wages  and  sal¬ 
aries  which  have  been  or  would  be  with¬ 
held  under  the  authority  granted  by  the 
Act  are  lawfully  due  and  payable,  if  a 
determination  is  made  that  such  in¬ 
creases  were  provided  for  by  law,  con¬ 
tract,  agreement,  or  practice  established 
prior  to  August  15,  1971,  and  that  prices 
have  been  advanced,  productivity  has 
been  increased,  taxes  have  been  raised, 
appropriations  have  been  made,  or  funds 
have  otherwise  been  raised  or  provided 
for  in  order  to  cover  such  increases. 

(b)  Determinations — (1)  Category  I 
pay  adjustments.  A  Category  I  pay  ad¬ 
justment  (as  defined  in  §  202.2(a)  (1)  of 
this  chapter)  of  the  type  described  in 
paragraph  (a)  of  this  section  may  be  put 
into  effect  provided  that — 

(1)  The  employer  has  filed  a  prenotifi¬ 
cation  in  the  manner  prescribed  by  the 
Pay  Board  declaring  the  intention  to  put 
such  a  pay  adjustment  into  effect  and 
detailing  the  factual  basis  for  qualifica¬ 
tion  under  paragraph  (a)  of  this  section; 

(ii)  Twenty -eight  days  have  passed 
since  such  prenotification  has  been  filed 
with  the  Board  or,  if  appropriate,  28 
days  have  passed  since  any  additional 
proof  requested  by  the  Board  has  been 
received  by  the  Board;  and 

( iii )  The  proposed  pay  adjustment  has 
not  been  challenged  by  a  party  at  inter¬ 
est,  by  the  Chairman  of  the  Pay  Board, 
or  by  two  or  more  other  members  of  the 
Board  within  the  appropriate  time  period 
described  in  subdivision  (ii)  of  this  sub- 
paragraph. 

(2)  Category  II  and  Category  III  pay 
adjustments.  A  Category  II  or  Category 
III  pay  adjustment  (as  defined  in 
§  202.2(a)  (2)  and  (3)  of  this  chapter, 
respectively)  of  the  type  described  in 
paragraph  (a)  of  this  section  may  be  put 
into  effect  provided  that — 

(i)  The  wage  and  salary  increases 
pursuant  to  such  pay  adjustment  meet 
the  requirements  of  paragraph  (c)  (1), 

(2),  and  (3)  of  this  section;  and 

(ii)  The  employer  certifies  by  letter 
to  the  appropriate  district  director  of 
Internal  Revenue  not  later  than  20 
days  after  such  pay  adjustment  is  put 
into  effect  that  the  requirements  referred 
to  in  subdivision  (i)  of  this  subpara¬ 
graph  have  been  met. 

(3)  By  the  Internal  Revenue  Service. 
A  party  at  interest  claiming  authority  to 
make  or  receive  payment  of  a  wage  and 
salary  increase  pursuant  to  paragraph 
(a)  of  this  section,  after  giving  notice  to 
the  other  parties  at  interest,  may  apply  to 
the  Internal  Revenue  Service  for  a 
determination  that  the  requirements  of 
paragraph  (a)  of  this  section  have  been 
met.  The  application  to  the  Internal 
Revenue  Service  shall  detail  the  manner 
in  which  one  or  more  of  each  of  the 
requirements  of  paragraph  (c)  (1),  (2), 
and  (3)  of  this  section  have  been  met, 
or  that  the  requirements  of  paragraph 


(a)  of  this  section  have  otherwise  been 
met.  When  the  Service  makes  a  deter¬ 
mination  that  such  requirements  have 
or  have  not  been  met  the  Service  will 
provide  for  notice  upon  request  to  parties 
at  interest  of  the  determination.  Pay¬ 
ment  of  an  increase  determined  to  be 
permissible  under  paragraph  (a)  of  this 
section  may  begin  within  20  days  of  such 
determination  by  the  Service  unless  an 
appeal  is  taken  by  the  Pay  Board.  The 
Service  may  transmit  to  the  Board  for 
determination  any  application  based 
upon  a  claim  that  the  requirements  of 
paragraph  (a)  of  this  section  have  been 
met  without  meeting  the  requirements 
of  paragraph  (c)  (1),  (2),  and  (3)  of 
this  section. 

(4)  By  the  Board.  If  the  Pay  Board 
determines  with  respect  to  (i)  a  chal¬ 
lenge  of  an  increase  under  subparagraph 
(1)  of  this  paragraph,  or  (ii)  an  appeal 
from  a  final  determination  by  the  In¬ 
ternal  Revenue  Service  with  respect  to 
an  increase  under  subparagraph  (3)  of 
this  paragraph,  or  (iii)  a  transmittal  by 
the  Internal  Revenue  Service  with  re¬ 
spect  to  an  Increase  under  subparagraph 

(3)  of  this  paragraph,  that  such  payment 
qualifies  under  paragraph  (a)  of  this 
section,  the  increase  may  be  payable 
immediately  after  the  Board’s  final  deci¬ 
sion. 

(c)  Satisfaction  of  requirements.  For 
purposes  of  paragraphs  (a)  and  (b)  of 
this  section,  the  factual  requirements  of 
paragraph  (a)  are  deemed  satisfied  with 
respect  to  whether — 

(1)  The  amount  of  a  wage  and  salary 
increase  provided  for  by  law,  contract, 
agreement,  or  practice  was  determined 
and  definite  prior  to  August  15,  1971,  if— 

(1)  A  contract  was  executed,  entered 
into,  or  became  effective  prior  to  August 
15,  1971,  or 

(ii)  A  pay  practice  was  announced,  re¬ 
duced  to  writing,  placed  in  effect,  or 
otherwise  clearly  established  prior  to 
August  15,  1971,  or 

(iii)  A  law,  ordinance,  or  resolution, 
or  a  rule,  regulation,  or  decision  of  a 
governmental  agency  having  the  effect 
of  law,  became  effective  or  was  finally 
enacted  by  signature  of  the  chief  execu¬ 
tive  of  the  governmental  unit  prior  to 
August  15,  1971,  or  by  failure  of  the  chief 
executive  to  veto  prior  to  August  15, 1971, 
or  by  completion  of  all  action  required 
for  final  enactment  under  the  constitu¬ 
tion  and  laws  applicable  to  the  govern¬ 
mental  unit; 

(2)  Prices  have  been  advanced,  pro¬ 
ductivity  has  been  increased,  taxes  have 
been  raised,  appropriations  have  been 
made,  or  funds  have  otherwise  been 
raised  or  provided  for,  if — 

(i)  New  taxes  were  enacted  or  levied 
or  existing  taxes  were  increased  prior  to 
August  15,  1971,  which  provide  revenue 
for  the  fiscal  year  in  which  the  wage  and 
salary  increase  is  to  take  effect,  or 

(ii)  Appropriations  have  been  passed 
or  a  budget  of  a  governmental  unit  has 
been  adopted  prior  to  August  15,  1971, 
for  the  fiscal  year  in  which  the  wage  and 
salary  increase  is  to  take  effect,  and  the 
appropriations  or  budget  contain  funds 
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from  which  the  increase  would  be  pay¬ 
able,  or 

(iii)  Prices  have  been  advanced  prior 
to  August  15,  1971,  or 

(iv)  An  employer  and  the  employee 
members  of  the  unit,  or  their  collective 
bargaining  agent,  have  taken  action 
prior  to  August  15,  1971,  to  modify  work 
practices  either  relating  to  the  introduc¬ 
tion  of  new  or  changed  equipment  meth¬ 
ods  or  processes,  or  otherwise,  which  is 
designed  to  and  does  result  in  an  in¬ 
crease  in  the  productivity  of  the  appro¬ 
priate  employee  unit,  or 

(v)  An  employer  has  taken  action 
prior  to  August  15,  1971,  which  has  oth¬ 
erwise  raised  or  provided  funds  to  pro¬ 
vide  for  the  wage  and  salary  increase; 

(3)  The  prices  advanced,  productivity 
increases  made,  taxes  raised,  appropria¬ 
tions  made,  or  funds  otherwise  raised  or 
provided  for  are  in  order  to  cover  a  wage 
and  salary  increase,  if — 

(i)  The  advancement  of  prices  prior 
to  August  15,  1971,  was  in  direct  antic¬ 
ipation  of  the  wage  and  salary  increase, 
and  no  additional  advance  in  prices  is  or 
has  been  required  on  or  after  August  15, 
1971,  in  order  to  raise  funds  to  cover  the 
wage  and  salary  increases  for  the  bal¬ 
ance  of  the  fiscal  year  in  which  it  takes 
effect,  or 

(ii)  Action  modifying  work  practices 
to  increase  productivity  taken  by  an  em¬ 
ployer  and  the  employee  members  of  the 
unit,  or  their  collective  bargaining  agent, 
was  taken  to  provide  for  a  wage  and 
salary  increase  and  the  resulting  increase 
in  productivity  is  adequate  to  cover  the 
wage  and  salary  increase,  or 

(iii)  The  taxes  were  raised  or  levied 
to  fund  a  budget  containing  proposed 
expenditures  for  the  wage  and  salary  in¬ 
crease,  and  the  taxes  raised  or  levied, 
the  existing  taxes,  and  other  resources 
of  the  taxing  body  are  sufficient  to  cover 
the  increases  and  all  of  the  other  pro¬ 
jected  expenditures  of  the  taxing  body 
for  the  fiscal  year  in  which  the  increase 
takes  effect,  or 

(iv)  The  amount  of  the  appropriation 
or  governmental  budget  item  from  which 
the  wage  and  salary  increase  is  payable 
is  sufficient  to  cover  the  increase  and  all 
other  projected  expenditures  to  be  made 
from  the  appropriation  or  budget  item 
without  any  contemplated  additional, 
supplemental,  or  deficiency  appropriation 
or  budget  amendment  during  the  fiscal 
year  in  which  the  increase  takes  effect, 
and  without  any  contemplated  transfer 
of  funds  appropriated  for  or  intended 
for  another  purpose,  or 

(v)  Action  taken  by  an  employer  to 
otherwise  raise  or  provide  funds  was 
taken  in  direct  anticipation  of  a  wage 
and  salary  increase  and  funds  of  suffi¬ 
cient  amount  to  cover  the  cost  of  the 
wage  and  salary  increase  were  raised  or 
provided  on  or  before  August  15,  1971, 
or  would  be  raised  or  provided  thereafter 
without  further  action  by  the  employer 
after  August  15,  1971. 

(d)  Special  rule — (1)  Price  increases 
in  anticipation  of  wage  and  salary  in¬ 
creases.  If  an  employer  raised  the  price 
for  his  products  or  services  prior  to 
August  15,  1971,  In  anticipation  of  wage 
and  salary  Increases  scheduled  to  be 


paid  on  or  after  August  15,  1971,  and 
such  increases  were  neither  provided  for 
in  an  employment  contract  nor  provided 
for  in  a  pay  practice  communicated  to 
employees  or  otherwise  established  prior 
to  August  15,  1971,  then  such  increases 
that  were  not  paid  as  a  result  of  orders 
issued  pursuant  to  the  Act  may  be  made 
retroactively  after  November  13,  1971. 

(2)  Procedure  for  retroactive  payment 
under  this  paragraph.  No  payment  re¬ 
ferred  to  in  subparagraph  (1)  of  this 
paragraph  may  be  made  unless  a  deter¬ 
mination  has  been  made  by  the  appropri¬ 
ate  district  director  of  Internal  Revenue 
at  the  request  of  a  party  at  interest,  with 
right  of  appeal  to  the  Board  in  the  event 
of  an  adverse  determination,  that  the 
requirements  for  retroactive  payment 
under  such  subparagraph  have  been 
satisfied. 

§201.40  Ketroactivity  on  a  oase-by-case 
determination. 

When  the  Board  reviews  a  request  for 
retroactive  payment  in  individual  cases, 
with  respect  to  services  rendered  in  any 
period  prior  to  November  14,  1971,  and 
in  its  development  of  further  criteria  for 
such  payments,  it  shall  consider  factors 
such  as  on-going  collective  bargaining 
and  pay  practices,  the  equitable  position 
of  the  employees  involved,  and  such 
other  factors  as  are  necessary  to  foster 
economic  growth  and  to  prevent  gross 
inequities,  hardships,  serious  market 
disruptions,  domestic  shortages  of  raw 
materials,  localized  shortages  of  labor, 
and  windfall  profits. 

Subpart  D — Violations,  Sanctions, 
Fines  and  Penalties 

§201.41  Violations. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  it  shall  be 
a  violation  of  the  provisions  of  this  chap¬ 
ter.  subject  to  the  sanctions,  fines,  penal¬ 
ties,  and  other  relief  provided  In  the  Act, 
for  any  person  to — 

(1)  Payment.  Pay,  directly  or  indi¬ 
rectly,  immediately  or  on  a  deferred 
basis,  any  portion  of  a  wage  and  salary 
increase  not  authorized  by  the  provisions 
of  this  chapter  or  by  decision  or  order 
of  the  Pay  Board; 

(2)  Receipt.  Receive  or  accept,  directly 
or  indirectly,  any  portion  of  a  wage  and 
salary  increase  not  authorized  by  the 
provisions  of  this  chaper  or  by  decision 
or  order  of  the  Pay  Board; 

(3)  Accessorial  acts  or  attempts.  In¬ 
duce,  solicit,  encourage,  force,  or  require, 
or  attempt  to  induce,  solicit,  encourage, 
force,  or  require,  any  other  person  to 
pay  or  to  receive,  directly  or  indirectly, 
any  portion  of  a  wage  and  salary  in¬ 
crease  not  authorized  by  the  provisions 
of  this  chapter  or  by  decision  or  order 
of  the  Pay  Board; 

(4)  Compliance.  Fail  or  refuse  to  com¬ 
ply  with  a  decision  or  order  of  the  Pay 
Board  or  with  any  regulation  issued 
pursuant  to  the  Act,  or  induce,  solicit, 
encourage,  force,  or  require  any  other 
person  to  fail  or  refuse  to  comply  with 
a  decision  or  order  of  the  Pay  Board 
or  with  any  regulation  issued  pursuant 
to  the  Act. 


(5)  Executive  or  variable  compensa¬ 
tion.  Pay,  grant,  award,  receive,  accept, 
establish,  or  make  changes  in  any  Item 
of  executive  or  variable  compensation 
without  timely  filing  of  such  notices  or 
reports  or  receiving  approval  thereof  as 
required  by  the  provisions  of  this  chap¬ 
ter;  or 

(6)  Forbearance  of  rights.  Force  or 
require  any  party  at  interest  (as  defined 
in  §  201.3)  to  refrain  or  forbear  from 
filing  a  pay  challenge,  request  for  ex¬ 
ception,  request  for  interpretation  or 
ruling,  prenotifleation,  report,  appeal, 
motion  for  reconsideration,  or  any  other 
document  or  information  permitted  or 
required  to  be  filed  with  the  Pay  Board, 
or  to  force  or  require  any  party  at 
interest  to  withdraw  any  such  document 
already  filed. 

(b)  Excepted  acts — (1)  Agreements 
for  wage  and  salary  increases.  Notwith¬ 
standing  the  provisions  of  paragraph 
(a)(3)  of  this  section,  it  shall  not  be  a 
violation  to  bargain  for,  request,  con¬ 
tract  for,  or  agree  to  (as  contrasted  with 
paying  or  receiving)  a  wage  and  salary 
increase  in  excess  of  the  maximum  per¬ 
missible  annual  aggregate  wage  and  sal¬ 
ary  increase. 

(2)  Limitation  on  excepted  acts.  The 
exception  provided  in  subparagraph  (1) 
of  this  paragraph  shall  not  apply  in  any 
situation  where  the  Pay  Board  has 
denied  an  appeal  from  a  determination 
by  the  Internal  Revenue  Service,  or 
rendered  a  decision  on  a  pay  challenge 
or  request  for  an  exception. 

(c)  Illustrations.  The  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
may  be  illustrated  by  the  following 
examples : 

Example  (1).  On  April  1,  1972,  Employer 
A  and  Union  X  agreed  to  a  general  increase 
in  excess  of  the  general  wage  and  salary 
standard  to  be  effective  May  1,  1972.  Union 
X  represents  A’s  employees  who  are  mem¬ 
bers  of  an  appropriate  employee  unit  con¬ 
taining  less  than  5,000  employees.  On  May 
1,  1972,  Employer  A  Implemented  only  a 
5.5  percent  Increase  in  the  average  straight- 
time  hourly  rate  and  only  a  0.7  percent  In¬ 
crease  in  qualified  fringe  benefits.  On 
May  10,  1972,  Employer  A  filed  a  request  for 
exception  with  respect  to  the  unpaid  por¬ 
tion  of  the  wage  and  salary  Increase  agreed 
to  in  the  contract.  Since  Employer  A  did  not 
pay,  and  the  employees  represented  by  Union 
X  did  not  receive,  any  portion  of  a  wage  and 
salary  increase  in  excess  of  that  authorized 
under  the  regulations,  the  parties  at  inter¬ 
est  did  not  violate  the  provisions  of  this 
chapter. 

Example  (2).  Assume  the  same  facts  as  In 
Example  (1),  except  that  the  appropriate 
employee  unit  contains  5,000  or  more  em¬ 
ployees.  Employer  A  paid  and  the  employees 
of  Union  X  received,  an  increase  In  wages 
and  salaries  which,  pursuant  to  regulations 
in  this  chapter,  may  not  be  paid  unless  a 
timely  prenotification  has  been  filed  and  the 
Pay  Board  has  approved  the  pay  increase. 
Thus,  the  employer  and  the  employees  are 
in  violation  of  the  provisions  of  this  chapter. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (1),  except  that  the  employer 
refuses  to  submit  the  request  for  exception 
and  the  employees  of  the  union  strike  to 
force  the  employer  to  submit  the  exception 
request.  Since  the  strike  was  not  called  to 
prevent  a  party  at  Interest  from  exercising 
a  right  available  to  such  party  under  the 
regulations,  neither  the  union  nor  the  em- 
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ployees  have  violated  the  provisions  of  this 
chapter. 

Example  (4).  Assume  the  same  facts  as  in 
Example  (1),  except  the  parties  also  agreed 
that  the  increase  In  excess  of  the  standard 
would  be  paid  Into  an  escrow  account  pend¬ 
ing  approval  or  disapproval  of  the  request 
for  exception.  The  terms  of  the  escrow  agree¬ 
ment  provide  that  to  the  extent  the  excep¬ 
tion  is  granted  escrowed  monies  will  be  paid 
to  the  employees  and  to  the  extent  the  excep¬ 
tion  is  disallowed  the  portion  disallowed  will 
revert  to  Employer  A.  The  escrow  agreement 
would  terminate  at  that  time.  Since  the 
terms  of  the  escrow  agreement  provide  only 
for  payment  of  amounts  approved  by  the 
Pay  Board  and  reverslor  of  the  disapproved 
amounts,  the  parties  to  the  contract  did  not 
violate  the  provisions  of  this  chapter. 

Example  (5).  Assume  the  same  facts  as  in 
Examples  (1)  and  (4)  except  that  the  terms 
of  the  escrow  agreement  provide  that  dis¬ 
approved  amounts  shall  continue  to  be  paid 
into  the  fund  and  shall  be  paid  out  to  the 
employees  upon  the  relaxation  or  cessation 
of  economic  controls.  Since  the  terms  of  the 
escrow  agreement  provide  for  beneficial  own¬ 
ership  by  the  employees  of  the  escrowed 
amounts,  such  amounts  constitute  deferred 
compensation  for  services  rendered  In  the 
control  year  such  amounts  are  paid  into  es¬ 
crow.  Continued  payment  of  such  amounts 
by  Employer  A  after  a  disallowance  by  the 
Pay  Board  results  in  a  violation  of  the  pro¬ 
visions  of  this  chapter  by  all  parties  at  in¬ 
terest  to  the  agreement. 

Example  (6).  On  June  1,  1972,  Employer 
B  put  into  effect  a  5  percent  general  increase 
in  the  average  straight-time  hourly  rate  for 
his  3,500  member  appropriate  employee  unit 
not  covered  by  a  collective  bargaining  agree¬ 
ment.  Employer  B  neglected  to  file  a  report 
of  such  Increase  within  the  appropriate  10- 
day  period  following  implementation  of  the 
pay  increase.  Employer  B  is  in  violation  of 
the  provisions  of  this  chapter  which  re¬ 
quire  that  reports  be  filed  on  forms  and 
pursuant  to  instructions  prescribed  by  the 
Pay  Board.  Similarly,  a  violation  would  oc¬ 
cur  if  the  employees  of  B  were  covered  by 
the  terms  of  a  collective  bargaining  agree¬ 
ment. 

Example  (7).  On  May  15,  1972,  Employer 
C  put  into  effect  a  5.5  percent  increase  in 
the  average  straight-time  hourly  rate  for  a 
100  member  appropriate  employee  unit  not 
covered  by  a  collective  bargaining  agreement. 
On  that  date  Employer  C  also  communicated 
a  promise  to  pay  each  employee  a  bonus  of 
$500  upon  the  relaxation  or  cessation  of  eco¬ 
nomic  controls.  Employer  C  has  not  filed  a 
request  for  exception  with  respect  to  the 
promise  to  pay  each  employee  a  $500  bonus. 
Since  the  promise  to  pay  such  bonus  is  an 
increase  in  wages  and  salaries  in  the  form  of 
deferred  compensation,  Employer  C  is  in 
violation  of  the  provisions  of  this  chapter. 
Similarly,  a  violation  would  occur  if  the  em¬ 
ployees  of  Employer  C  were  covered  by  the 
terms  of  a  collective  bargaining  agreement 
and  such  agreement  provided  for  the  bonus. 

Example  (8).  Employer  D  and  Union  Y  en¬ 
gage  in  collective  bargaining,  but  cannot 
agree  because  Union  Y  is  requesting  in¬ 
creases  in  excess  of  the  general  wage  and 
salary  standard.  The  employees  represented 
by  Union  Y  strike  against  Employer  D  over 
the  issue  of  wages  and  salaries.  A  strike  re¬ 
sulting  from  the  failure  to  agree  on  an  in¬ 
crease  in  wages  and  salaries  is  not  a  viola¬ 
tion  of  the  provisions  of  this  chapter. 

Example  (9).  Employer  E  and  Union  Z 
agree  to  an  increase  in  wages  and  salaries 
that  exceeds  the  general  wage  and  salary 
standard.  In  order  to  force  immediate  pay¬ 
ment  of  the  total  increase.  Union  Z  strikes 
Employer  E.  After  3  days  of  the  strike,  Em¬ 
ployer  E  puts  the  total  increase  into  effect 
and  the  employees  return  to  work.  Both 


Union  Z  and  the  employees  represented 
thereby  are  in  violation  because  of  the  strike 
to  force  immediate  payment  of  an  Increase 
not  authorized  by  the  provisions  of  this 
chapter.  Employer  E  is  in  violation  for  pay¬ 
ing  the  increase  not  so  authorized. 

Example  (10).  Pursuant  to  a  2-year  col¬ 
lective  bargaining  agreement  executed  on 
June  1,  1971,  an  ll  percent  increase  is  sched¬ 
uled  to  be  put  into  effect  on  June  1,  1972.  On 
April  17,  1972,  the  employer  filed  a  party  at 
interest  challenge  to  the  deferred  increase 
under  the  provisions  of  this  chapter.  After 
being  informed  of  the  challenge,  the  union 
struck  the  employer  upon  his  refusal  to  with¬ 
draw  the  challenge.  Since  the  employees  and 
the  union  have  struck  the  employer  to  force 
withdrawal  of  a  document  filed  under  the 
authority  of  the  provisions  of  this  chapter, 
both  the  union  and  the  striking  employees 
are  in  violation  of  such  provisions. 

§  201.42  Criminal  line. 

Any  person  who  willfully  violates  any 
provision  of  this  chapter  or  any  order 
issued  thereunder  shall  be  subject  to  a 
fine  of  not  more  than  $5,000  for  each 
violation. 

§  201.13  Civil  penalty. 

Any  person  who  violates  any  provision 
of  this  chapter  or  any  order  issued  there¬ 
under  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $2,500  for  each  vio¬ 
lation. 

§  201 .44  Injunctions  and  other  relief. 

Whenever  it  appears  to  the  Pay  Board 
that  any  individual  or  organization  has 
engaged,  is  engaged,  or  is  about  to  engage 
in  any  act  or  practice  constituting  a  vio¬ 
lation  of  the  regulations  in  this  chapter 
or  any  other  order  issued  thereunder,  the 
Board  may  request  the  Attorney  General 
to  bring  an  action  in  the  appropriate  dis¬ 
trict  court  of  the  United  States  to  enjoin 
that  act  or  practice.  The  relief  sought 
may  include  a  mandatory  Injunction 
commanding  any  person  to  comply  with 
any  such  order  or  regulation  and  restitu¬ 
tion  of  moneys  received  in  violation  of 
any  such  order  or  regulation. 

Subpart  E — Computation  Rules 

§  201.51  General. 

(a)  Purpose.  The  purpose  of  the  pro¬ 
visions  of  this  subpart  is  to  set  forth 
the  methods  of  computation  of  pay  ad¬ 
justments  which  shall  be  used  under  the 
applicable  provisions  of  this  chapter  with 
respect  to  the  periods  of  time  called 
“control  years”  for  which  such  computa¬ 
tions  are  made.  The  methods  of  compu¬ 
tation  described  in  this  subpart  shall  be 
used,  among  other  things,  to  examine  the 
relationship  of  pay  adjustments  to  the 
maximum  permissible  annual  aggregate 
increase  in  the  base  compensation  rate 
for  an  appropriate  employee  unit  during 
any  control  year  (§  201.53) .  Every  person 
who  makes  any  computation  pursuant  to 
the  provisions  of  this  subpart  shall  be 
required  to  make  such  computation  in 
good  faith  and  in  a  manner  consistent 
with  the  policies  of  the  Act. 

(b)  Scope.  The  provisions  of  this  sub¬ 
part  include  the  method  of  computing  a 
base  compensation  rate  (§  201.54)  con¬ 
sisting  of  an  average  straight-time 
hourly  rate  (§  201.55)  and  an  average 
hourly  benefit  rate  (§  201.56).  Additional 


rules  are  provided  to  compute  increases 
in  such  components  of  the  base  compen¬ 
sation  rate.  The  objective  of  these  com¬ 
putations  is  to  determine  a  percentage 
relationship  between  the  total  of  the  in¬ 
creases  (excluding  those  increases  spec¬ 
ified  in  §  201.57  )in  such  components 
during  a  control  year  and  the  base  com¬ 
pensation  rate  applicable  for  that  con¬ 
trol  year.  Except  as  provided  in  para¬ 
graph  (d)  of  this  section,  all  chargeable 
increases  during  any  control  year  shall 
be  deemed  paid  for  the  entirety  of  such 
control  year. 

(c)  Limitation  on  wage  and  salary  in¬ 
creases.  Except  as  otherwise  provided 
in  this  title,  an  appropriate  employee 
unit's  aggregate  percentage  increase  in 
the  base  compensation  rate  (as  deter¬ 
mined  pursuant  to  §  201.52)  for  any 
control  year  may  not  exceed  its  maxi¬ 
mum  permissible  annual  aggregate  wage 
and  salary  increase  (as  defined  in 
§201.3).  However,  the  wage  and  salary 
increases  of  an  individual  employee  in 
an  appropriate  employee  unit  may  ex¬ 
ceed  such  maximum  so  long  as  the  aggre¬ 
gate  increase  in  the  base  compensation 
rate  for  such  unit  as  a  whole  does  not 
exceed  such  maximum. 

(d)  Cost  of  living  allowance  calcula¬ 
tion.  If  a  wage  and  salary  increase  in  an 
employment  contract  or  pay  practice  re¬ 
sults  from  a  cost  of  living  adjustment 
pursuant  to  and  justified  by  a  generally 
accepted  escalator  formula,  the  cost  of 
living  increase  shall  be  calculated  by 
multiplying  each  cost  of  living  adjust¬ 
ment  by  a  fraction,  the  numerator  of 
which  shall  be  the  number  of  months 
within  the  appropriate  control  year  such 
cost  of  living  adjustment  is  in  effect,  and 
the  denominator  of  which  shall  be  the 
number  of  months  in  such  control  year. 

§  201.52  Formula  for  computation  of 
annual  aggregate  increase  in  the  base 
compensation  rate. 

In  any  case  in  which  a  computation  is 
required  to  determine  the  annual  aggre¬ 
gate  increase  in  the  base  compensation 
rate  with  respect  to  an  appropriate  em¬ 
ployee  unit  for  any  control  year  (deter¬ 
mined  pursuant  to  §  201.53),  such  in¬ 
crease  shall  be  stated  as  a  percentage 
which  is  determined  by  dividing  the  sum 
of — 

(a)  The  total  adjustment  during  such 
control  year  in  the  average  straight-time 
hourly  rate  (determined  pursuant  to 
paragraph  (b)  of  §  201.55),  plus 

(b)  The  total  adjustment  during 
such  control  year  in  the  average  hourly 
benefit  rate  (determined  pursuant  to 
paragraph  (b)  of  §  201.56),  by  such  unit's 
base  compensation  rate  (determined 
pursuant  to  §  201.54)  applicable  to  such 
control  year.  (See  §  201.57  for  exclusions 
from  adjustment  computations.) 

§  201.53  Determination  of  control  year. 

(a)  In  general.  This  section  provides 
rules  to  determine  the  time  period  for 
computing  the  annual  aggregate  wage 
and  salary  increase  for  an  appropriate 
employee  unit.  These  rules  preserve,  as 
nearly  as  possible,  both  contractual  and 
established  pay  relationships.  In  some 
instances,  provision  has  been  made  for 
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a  first  control  year  of  less  than  12 
months.  In  this  period  of  less  than  12 
months,  the  maximum  permissible  an¬ 
nual  aggregate  wage  and  salary  Increase 
for  a  full  control  year  shall  be  allowed. 

<b)  Pay  practices — (1)  First  control 
year.  Except  as  provided  in  paragraph 

(c)(1)  (ii)  of  this  section,  the  first  con¬ 
trol  year  for  an  appropriate  employee 
unit  which  was  not  covered  by  the  terms 
of  an  employment  contract  in  effect  on 
November  13,  1971,  shall  be — 

(1)  The  period  from  November  14, 
1971  through  November  13,  1972,  or 

(ii)  If  the  unit  was  covered  on  No¬ 
vember  13,  1971,  by  an  established  pay 
practice  (not  set  by  contract)  whereby 
prospective  wage  and  salary  increases 
for  the  unit  are  determined  for  a  period 
of  12  months  or  more  beginning  on  a 
fixed  date  (other  than  November  14),  at 
the  election  of  the  employer,  the  period 
of  less  than  12  months  from  Novem¬ 
ber  14,  1971  through  the  day  before  the 
annual  anniversary  of  such  fixed  date. 

(2)  Succeeding  control  years.  Each 
succeeding  control  year  shall  be  the  12- 
month  period  beginning  on  November  14, 
or,  in  the  case  of  an  established  pay 
practice  where  the  election  described  in 
subparagraph  ( 1 )  ( ii )  of  this  paragraph 
is  made,  on  an  annual  anniversary  of 
the  fixed  date  referred  to  in  such 
subparagraph. 

(c)  Employment  contracts — (1)  First 
control  year — (i)  General  rule.  The  first 
control  year  for  an  appropriate  employee 
unit  which  was  covered  by  the  terms  of 
an  employment  contract  in  effect  on 
November  13,  1971  shall  be  the  period  of 
12  months  or  less  which  begins  on  No¬ 
vember  14,  1971  and  ends — 

(a)  Where  the  expiration  date  of  that 
contract  is  on  or  before  November  13, 
1972,  on  the  expiration  date  of  that 
contract; 

(b)  Where  the  expiration  date  of  that 
contract  is  after  November  13,  1972,  on 
the  annual  anniversary  of  the  expiration 
date  of  the  prior  succeeded  contract,  or, 
at  the  election  of  the  parties,  on  the 
annual  anniversary  of  the  day  prior  to 
the  first  wage  increase  that  was  provided 
under  the  terms  of  the  contract  in  effect 
on  November  13,  1971;  or 

(c)  Where  the  expiration  date  of  that 
contract  is  after  November  13,  1972,  and 
there  was  no  prior  succeeded  contract 
(e.g.,  the  existing  contract  is  the  first 
contract  between  the  parties),  on  the 
day  prior  to  the  annual  anniversary  of 
the  effective  date  of  the  contract  in 
effect  on  November  13,  1971,  or,  at  the 
election  of  the  parties,  on  the  annual 
anniversary  of  the  day  prior  to  the  first 
wage  increase  that  was  provided  under 
the  terms  of  the  contract  in  effect  on 
November  13,  1971. 

(ii)  Special  rule.  Where  there  was  an 
established  bargaining  relationship  be¬ 
tween  the  parties  on  November  13,  1971, 
and  there  was  no  contract  in  effect  on 
such  date  or  the  parties  were  operating 
under  a  contract  which  had  been  ex¬ 
tended  beyond  its  original  expiration 
date,  the  first  control  year  shall  begin  on 
November  14,  1971,  and  end  on  the  an¬ 
nual  anniversary  of  the  expiration  date 
of  the  prior  succeeded  contract  or,  at  the 


election  of  the  parties,  the  first  control 
year  shall  begin  on  November  14,  1971, 
and  end  on  the  day  before  the  effective 
date  of  the  new  contract  provided  that 
no  wage  and  salary  increases  are  paid  to 
the  appropriate  employee  unit  prior  to 
such  effective  date  of  the  new  contract. 

(2)  Succeeding  control  years.  Each 
succeeding  control  year  shall  be  the  12- 
month  period  ending  on  the  annual  an¬ 
niversary  of  the  date  of  the  end  of  the 
first  control  year. 

(3)  “Expiration  date”  defined.  The 
term  “expiration  date”  as  used  in  this 
section  refers  to  such  date  specified 
in  the  contract  originally  negotiated  by 
the  parties  and  not  to  a  later  extension 
or  modification  of  such  date. 

(d)  Limitations — (1)  The  base  date 
for  the  first  and  succeeding  control  years 
established  under  the  provisions  of  para¬ 
graph  (b)  or  (c)  of  this  section  shall  not 
thereafter  be  changed  even  though  the 
appropriate  employee  unit  goes  from  a 
pay  practice  status  to  an  employment 
contract  status  or  from  an  employment 
contract  status  to  a  pay  practice  status 
after  November  13,  1971.  Notwithstand¬ 
ing  the  preceding  sentence,  in  any  case 
in  which  a  newly  organized  unit  is  em¬ 
ployed  by  an  employer  who,  himself  or 
through  an  association,  is  bound  by  a 
master  employment  contract  which  pro¬ 
vides  that  newly  organized  units  of  the 
same  employer  shall  be  subject  to  all  the 
terms  and  conditions  of  the  master  con¬ 
tract,  the  control  year  of  such  newly 
organized  unit  may,  at  the  election  of 
the  parties,  be  changed  to  conform  to 
the  control  year  typical  for  units  covered 
by  the  master  agreement. 

(2)  There  shall  be  no  retroactive  pay¬ 
ments  of  an  increase  in  wages  or  salaries 
prior  to  a  base  date  established  under 
the  provisions  of  the  preceding  subpara¬ 
graph  or  paragraph  (b)  or  (c)  of  this 
section  unless  allowable  under  Pay 
Board  regulations  or  orders. 

(e)  Manner  of  election.  Any  election 
described  in  this  section  shall  be  evi¬ 
denced  by  filing  such  forms  as  may  be 
prescribed  by  the  Pay  Board. 

(f)  Tandem  relationship.  An  appro¬ 
priate  employee  unit  claiming  a  tandem 
relationship  to  another  unit  shall  not 
conform  its  control  year  to  the  control 
year  of  such  other  unit  solely  on  account 
of  such  tandem  claim. 

§  201 .54  Base  compensation  rate. 

The  base  compensation  rate  applicable 
for  any  control  year  shall  be  an  average 
rate  of  pay,  stated  in  dollars  and  cents 
per  hour,  w'hich  is  equal  to  the  sum  of 
the  average  straight-time  hourly  rate 
(determined  pursuant  to  paragraph  (a) 
of  §  201.55)  plus  the  average  hourly  ben¬ 
efit  rate  (determined  pursuant  to  para¬ 
graph  (a)  of  §  201.56). 

§  201.55  Average  straight— time  hourly 
rate. 

(a)  General  rule.  For  purposes  of 
§  201.54  the  average  straight-time  hour¬ 
ly  rate  for  an  appropriate  employee  unit 
shall  be  the  amount,  stated  in  dollars  and 
cents  per  hour,  which  is  determined  by 
dividing  the  total  straight-time  payroll 
expenditures  for  the  base  payroll  period 


by  the  total  man-hours  paid  for  (includ¬ 
ing  all  paid  leave  hours)  during  such  pe¬ 
riod.  For  purposes  of  this  section,  the 
term  “total  straight-time  payroll  expend¬ 
itures”  shall  include  payments  for  base 
payroll  period  wages  and  salaries  made 
retroactively  pursuant  to  §  201.31,  201.32 
(b)  or  (c),  201.33,  201.36,  or  201.40  or 
made  retroactively  pursuant  to  Pay 
Board  decision  under  §  201.30  or  201.34 
where  such  decision  specifically  allows 
the  payment  to  be  included  in  the  base. 
Such  term  shall  include  payments  for 
man-hours  not  worked  at  the  straight 
time  rates  applicable  had  the  hours  been 
worked  (e.g.,  sick,  vacation,  and  holiday 
leave,  reporting  and  call-in  pay,  etc.)  in 
addition  to  payments  for  man-hours 
actually  worked.  Such  term  shall  ex¬ 
clude  payments  attributable  to  shift  dif¬ 
ferentials,  premiums  for  overtime,  week¬ 
end,  vacation,  and  holiday  pay  <  but  shall 
include  the  straight-time  pay  for  such 
work) ,  severance  pay,  bonuses,  supple¬ 
mental  unemployment  benefits,  and  any 
other  direct  or  indirect  benefits.  For 
purposes  of  this  paragraph,  the  term 
shall  include  straight-time  payments 
which  are  excludable  under  §  201.57.  All 
man-hours  paid  for  shall  be  taken  into 
account  at  the  straight-time  hourly  rate, 
including  the  man-hours  paid  for  of 
those  employees  in  the  unit  who  are  not 
paid  on  an  hourly  rate  basis.  For  pur¬ 
poses  of  this  section  “man-hours  paid 
for”  shall  be  the  actual  man-hours  for 
which  employees  in  the  unit  receive  com¬ 
pensation  during  the  payroll  period  in 
question.  For  those  employees  who  are 
not  on  fixed  hourly  schedules,  a  reason¬ 
able  estimate  shall  be  made  as  to  the 
hours  for  which  the',  receive  compensa¬ 
tion  during  the  payroll  period. 

(b)  Adjustment  in  average  straight- 
time  hourly  rate.  The  total  adjustment 
in  the  average  straight-tipie  hourly  rate 
(referred  to  in  paragraph  (a)  of  §  201.52) 
for  an  appropriate  employee  unit  is  the 
amount  of  increase,  if  any,  of  such  rate 
in  effect  during  the  last  payroll  period 
of  the  control  year  which  follows  the 
base  date  compared  to  such  rate  in  effect 
during  the  base  payroll  period.  (See 
§  201.57  for  items  excluded  from  adjust¬ 
ment  computations  and  §  201.51(d)  for 
the  method  of  computation  in  the  case  of 
cost  of  living  adjustments.)  Such  total 
adjustments  shall  be — 

( 1 )  In  the  case  of  an  adjustment  com¬ 
putation  made  at  or  after  the  end  of  the 
control  year  in  question  relating  to  a 
wage  and  salary  practice  or  employment 
contract,  which  includes  merit  adjust¬ 
ments  pursuant  to  a  merit  plan,  practice, 
or  contract  provision  which  existed  on 
November  13,  1971,  an  amount,  stated 
in  dollars  and  cents  per  man-hour,  which 
is  equal  to  the  excess,  if  any,  of — 

(i)  The  amount  determined  by  divid¬ 
ing  the  total  straight-time  payroll  ex¬ 
penditures  incurred  for  the  last  payroll 
period  of  the  control  year  in  question 
at  the  pay  rates  then  in  effect,  by  the 
actual  man-hours  paid  for  during  such 
payroll  period,  over 

(ii)  The  amount  of  such  average 
straight-time  hourly  rate  determined 
with  respect  to  the  base  payroll  period 
(see  paragraph  (a)  of  this  section). 
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A  compensating  adjustment  may  be 
made  to  offset  any  increase  in  the  wage 
and  salary  rate  caused  by  changes  in 
the  composition  of  an  appropriate  em¬ 
ployee  unit  with  respect  to  average 
length  of  service  or  average  skill  levels. 

(2>  In  the  case  of  an  adjustment  com¬ 
putation  relating  to  a  wage  and  salary 
practice  or  employment  contract,  which 
does  not  include  any  merit  adjustment 
pursuant  to  a  plan,  practice,  or  contract 
provision  which  existed  on  November  13, 
1971,  an  amount,  stated  in  dollars  and 
cents  per  man-hour,  which  is  equal  to 
the  excess,  if  any,  of — 

(i)  The  amount  determined  by  divid¬ 
ing  the  projected  total  straight-time  pay¬ 
roll  expenditures  which  would  be  in¬ 
curred  for  the  last  payroll  period  of  the 
control  year  in  question  (computed  by 
applying  the  pay  rates  which  would  be 
in  effect  during  such  last  payroll  period 
to  the  work  force  composition  and  years 
of  service  which  existed  during  the  base 
payroll  period  and  by  assuming,  in  the 
case  of  piece-rate  or  incentive  systems, 
no  change  in  output  per  worker)  by  the 
actual  man-hours  paid  for  during  the 
base  payroll  period,  over 

(ii)  The  amount  of  such  average 
straight-time  hourly  rate  as  determined 
with  respect  to  the  base  payroll  period 
(see  paragraph  (a)  of  this  section). 

(c)  Interim  computations.  In  order  to 
insure  compliance  with  the  Pay  Board’s 
rules  and  regulations  and  to  carry  out 
the  stabilization  program’s  monitoring 
function,  it  may  be  necessary  to  compute 
the  adjustment  in  an  appropriate  em¬ 
ployee  unit’s  average  straight-time 
hourly  rate  with  regard  to  a  given  pay¬ 
roll  period  during  such  unit’s  control 
year.  These  computations  will  be  made 
as  follows — 

(1)  In  the  case  of  an  adjustment  com¬ 
putation  made  prior  to  the  end  of  a  con¬ 
trol  year  relating  to  a  wage  and  salary 
practice  or  employment  contract,  which 
includes  merit  adjustments  pursuant  to  a 
merit  plan,  practice,  or  contract  provi¬ 
sion  which  existed  on  November  13,  1971, 
a  ratio  will  be  established  between — 

(i)  The  amount,  stated  in  dollars  and 
cents  per  hour,  which  is  equal  to  the  ex¬ 
cess,  if  any,  of — 

(o)  The  amount  determined  by  divid¬ 
ing  the  total  straight-time  payroll  ex¬ 
penditures  incurred  for  the  payroll  pe¬ 
riod  immediately  preceding  the  interim 
computation  at  the  pay  rates  then  in 
effect,  by  the  actual  man-hours  paid  for 
during  such  payroll  period,  over 

(b)  The  amount  of  such  average 
straight-time  hourly  rate  determined 
with  respect  to  the  base  payroll  period 
(see  paragraph  (a)  of  this  section),  and 

(ii)  The  amount,  stated  in  dollars  and 
cents  per  hour,  which  is  equal  to  the  ex¬ 
cess,  if  any,  of — 

(a)  The  amount  determined  by  divid¬ 
ing  the  reasonable  and  supportable  esti¬ 
mate  of  the  total  straight-time  payroll 
expenditures  expected  to  be  incurred  for 
the  last  payroll  period  of  the  control  year 
by  the  reasonable  and  supportable  esti¬ 
mate  of  the  actual  man-hours  expected 
to  be  paid  for  during  such  last  payroll 
period  (such  estimates  shall  be  made  in 


good  faith  and  shall  be  subject  to  docu¬ 
mentation)  ,  over 

(b)  The  amount  of  such  average 
straight-time  hourly  rate  determined 
with  respect  to  the  base  payroll  period 
(see  paragraph  (a)  of  this  section). 

(2)  In  the  case  of  an  adjustment  com¬ 
putation  made  prior  to  the  end  of  a  con¬ 
trol  year  relating  to  a  wage  and  salary 
practice  or  employment  contract,  which 
does  not  include  any  merit  adjustment 
pursuant  to  a  plan,  practice,  or  contract 
provision  which  existed  on  November 
13,  1971,  an  amount,  stated  in  dollars 
and  cents  per  man-hour,  shall  be  com¬ 
puted  which  is  equal  to  the  excess,  if 
any,  of — 

(i)  The  amount  determined  by  divid¬ 
ing  the  total  straight-time  payroll  ex¬ 
penditures  incurred  for  the  payroll  pe¬ 
riod  immediately  preceding  the  interim 
computation  (such  expenditures  are  com¬ 
puted  by  applying  the  pay  rates  in  ef¬ 
fect  during  such  payroll  period  to  the 
work  force  composition  and  years  of 
service  which  existed  during  the  base 
payroll  period  and  by  assuming,  in  the 
case  of  piece-rate  or  incentive  systems, 
no  change  in  output  per  worker)  by  the 
actual  man-hours  paid  for  during  the 
base  payroll  period,  over 

(ii)  The  amount  of  such  average 
straight-time  hourly  rate  as  determined 
with  respect  to  the  base  payroll  period 
(see  paragraph  (a)  of  this  section). 

§  20 1.56  Average  hourly  benefit  rate. 

(a)  General  rule.  For  purposes  of 
§  201.54,  the  average  hourly  benefit  rate 
of  an  appropriate  employee  unit  shall  be 
an  amount,  stated  in  dollars  and  cents 
per  hour,  which  is  determined  by  divid¬ 
ing  the  total  cost  of  benefits  which  would 
have  been  incurred  with  respect  to  the 
base  year,  computed  by  costing  each  ben¬ 
efit  item  at  the  rate  in  effect  on  the  last 
day  of  such  base  year,  by  the  total  num¬ 
ber  of  man-hours  actually  worked  by  em¬ 
ployees  in  such  unit  (excluding  paid 
leave  hours)  during  such  base  year.  For 
purposes  of  this  section,  the  term  “total 
cost  of  benefits’’  shall  include  payments 
made  retroactively  pursuant  to  §§  201.31, 
201.32  (b)  or  (c),  §§  201.33,  201.36,  or 
201.40  or  made  retroactively  pursuant 
to  Pay  Board  decision  under  §  201.30  or 
§  201.34  where  such  decision  specifically 
allows  the  payment  to  be  included  in  the 
base,  payments  attributable  to  shift 
differentials,  and  premiums  for  overtime, 
weekend,  vacation,  and  holiday  work. 
The  term  shall  also  include  other  pre¬ 
mium  payments,  and  vacation,  sick,  holi¬ 
day,  and  other  paid  leave  (e.g.,  jury 
duty,  funeral,  voting,  etc.)  severance 
pay,  bonuses,  supplemental  unemploy¬ 
ment  benefits,  and  jther  direct  and  in¬ 
direct  benefits  (except  incentive  com¬ 
pensation  as  provided  in  Subpart  F  of 
this  part).  For  purposes  of  this  para¬ 
graph,  the  term  shall  include  benefits 
which  are  excludable  under  §  201.57 
(except  for  paragraph  (d)  of  such  sec¬ 
tion  relating  to  certain  employer  con¬ 
tributions  to  Federal  or  State  plans). 
For  purposes  of  this  section,  “man-hours 
worked”  shall  be  the  aggregate  man¬ 
hours  actually  worked  by  members  of  the 


unit  during  the  base  year.  A  reasonable 
estimate  shall  be  made  as  to  the  horn’s 
actually  worked  during  the  base  year  for 
those  employees  who  are  not  on  fixed 
hourly  schedules. 

(b)  Adjustment  in  average  hourly 
benefit  rate.  The  total  adjustment  in  the 
average  hourly  benefit  rate  (referred  to 
in  paragraph  (b)  of  §201.52)  for  an 
appropriate  employee  unit  is  the  amount 
of  increase,  if  any,  with  respect  to  such 
rate  in  effect  at  the  end  of  the  control 
year  in  question  as  compared  to  the  rate 
in  effect  at  the  end  of  the  base  year.  (See 
§  201.57  for  items  excluded  from  adjust¬ 
ment  computations  and  §  201.51(d)  for 
the  method  of  computation  in  the  case 
of  cost  of  living  adjustments.  Further, 
amounts  saved  because  of  a  decrease  of 
benefit  costs  or  because  of  elimination 
or  reduction  of  benefit  levels  may  be  used 
to  offset  other  increased  benefit  costs  due 
to  new  or  improved  benefits.)  Such  total 
adjustment  shall  be  an  amount  stated  in 
dollars  and  cents  per  man-hour,  which  is 
equal  to  the  excess,  if  any,  of — 

( 1 )  The  amount  determined  by  divid¬ 
ing  the  total  cost  of  benefits  for  the  con¬ 
trol  year  in  question  which  would  have 
been  incurred  assuming  the  same  work 
force  composition  and  years  of  service 
existed  during  the  control  year  as  that 
which  existed  during  the  base  year,  com¬ 
puted  by  costing  each  benefit  item  at 
the  rate  which  would  be  in  effect  on  the 
last  day  of  such  control  year,  including 
increased  benefit  costs  resulting  from  in¬ 
creases  in  the  average  straight-time 
hourly  rate  during  such  control  year,  by 
the  total  number  of  man-hours  worked 
by  employees  in  the  appropriate  employee 
unit  during  the  base  year,  over 

(2)  The  amount  of  such  average 
hourly  benefit  rate  as  determined  with 
respect  to  the  base  year  (see  paragraph 
(a)  of  this  section). 

§  201.57  Exclusions  from  adjustment 
computations. 

For  purposes  of  determining  any  ad¬ 
justment  pursuant  to  §  201.55  (b)  or  (c) 
(relating  to  adjustment  in  the  average 
straight-time  hourly  rate)  or  §  201.56  (b) 
(relating  to  adjustment  in  the  average 
hourly  benefit  rate),  the  following  items 
or  factors  shall  be  excluded: 

(a)  Promotion.  Increases  due  to  pro¬ 
motion  where  the  duties  and  responsi¬ 
bilities  of  an  employee  in  the  appropriate 
employee  unit  have  materially  changed 
from  the  duties  and  responsibilities  of 
such  employee  in  the  job,  job  classifica¬ 
tion,  or  position  previously  held. 

(b)  Longevity.  Longevity  increases 
provided  for  in  an  employment  contract 
in  effect  on  November  13,  1971,  or  pro¬ 
vided  for  in  a  pay  practice  previously 
set  forth  and  in  existence  on  such  date, 
including  the  amount  of  increases  pro¬ 
vided  for  in  such  contract  or  pay  prac¬ 
tice  to  the  extent  that  amount  is  pro¬ 
vided  for  in  a  successor  contract  or  pay 
practice.  These  longevity  increases  must 
be  solely  related  to  the  employee’s  length 
of  service  and  must  operate  without  sig¬ 
nificant  affirmative  exercise  of  employer 
discretion  or  subjective  evaluation  of  the 
employee’s  work  performance.  The  only 
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conditions  which  can  attach  to  the  in¬ 
crease  are  satisfactory  work  performance 
and  length  of  service.  If  it  is  an  estab¬ 
lished  practice  that  once  an  individual’s 
work  performance  for  a  certain  length 
of  time  is  determined  to  be  satisfactory 
and  the  amount  of  the  increase  as  de¬ 
termined  in  advance  is  not  subject  to  any 
discretionary  adjustment,  the  increase 
is  due  to  longevity. 

(c)  Automatic  in-grade  progression. 
Progression  increases  in  accordance  with 
a  step  or  series  of  steps  for  a  given  job 
classification  (including  increases  pur¬ 
suant  to  a  progression  schedule  for  newly 
hired  employees  which  meets  the  re¬ 
quirements  of  this  paragraph)  provided 
for  in  an  employment  contract  in  effect 
on  November  13,  1971,  or  provided  for 
in  a  pay  practice  previously  set  forth  and 
in  existence  on  such  date,  including  the 
amount  of  increases  provided  for  in  such 
contract  or  pay  practice  to  the  extent 
that  amount  is  provided  for  in  a  succes¬ 
sor  contract  or  pay  practice.  These  pro¬ 
gression  increases  must  be  solely  related 
to  the  employee’s  length  of  service  in  a 
particular  job  classification  and  must 
operate  without  significant  affirmative 
exercise  of  employer  discretion  or  sub¬ 
jective  evaluation  of  the  employee’s  work 
performance.  The  only  conditions  which 
may  attach  to  the  increase  are  satisfac¬ 
tory  work  performance  and  length  of 
service  in  a  particular  job  classification. 
If  it  is  an  established  practice  that  once 
an  individual’s  work  performance  for  a 
certain  length  of  time  in  a  particular  job 
classification  is  determined  to  be  satis¬ 
factory  and  the  amount  of  the  resulting 
increase  as  determined  in  advance  is  not 
subject  to  any  discretionary  adjustment, 
the  increase  is  due  to  automatic  in-grade 
progression. 

(d)  Employer  contributions  to  certain 
Federal  or  State  plans.  Employer  contri¬ 
butions  for — 

(1)  Any  Federal  public  plans  whether 
the  participation  of  the  employer  is  op¬ 
tional  or  obligatory  (e.g.,  social  security, 
Railroad  Retirement  Act,  Federal  Insur¬ 
ance  Contribution  Act,  Federal  Unem¬ 
ployment  Tax  Act) ;  or 

(2)  Any  workmen’s  compensation  or 
unemployment  insurance  plan  pursuant 
to  State  law  whether  the  participation  of 
the  employer  is  optional  or  obligatory. 

(e)  Fair  Labor  Standards  Act.  Any 
increases  required  to  be  paid  pursuant  to 
the  Fair  Labor  Standards  Act  of  1938,  52 
Stat.  1060,  as  amended,  or  as  a  result  of 
an  enforcement  action  under  such  Act. 

(f)  Governmental  wage  determina¬ 
tions — (1)  Federal  agency  wage  determi¬ 
nations.  That  portion  of  any  increase  in 
wages  and  salaries  required  to  be  paid 
as  a  result  of  wage  determinations  made 
by  any  agency  in  the  executive  branch 
of  the  Federal  Government  pursuant  to 
law  for  work  (i)  performed  under  con¬ 
tract  with,  or  to  be  performed  with  finan¬ 
cial  assistance  from  the  United  States  or 
the  District  of  Columbia,  or  any  agency 
or  instrumentality  thereof,  or  (ii)  per¬ 
formed  by  aliens  who  are  immigrants  or 
who  have  been  temporarily  admitted  to 
the  United  States  pursuant  to  the  Immi¬ 
gration  and  Nationality  Act.  66  Stat.  166, 
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as  amended,  which,  with  respect  to  an 
appropriate  employee  unit,  would  (except 
for  the  application  of  this  subparagraph) 
cause  the  total  of  wage  and  salary  in¬ 
creases  to  exceed  the  maximum  permis¬ 
sible  annual  aggregate  wage  and  salary 
increase. 

(2)  State  and  local  prevailing  wage 
laws.  That  portion  of  any  increase  in 
wages  and  salaries  required  to  be  paid 
pursuant  to  the  terms  of  (or  under  an 
order  issued  pursuant  to  the  terms  of)  a 
prevailing  wage  law  of  a  State  or  local 
government  for  work  performed  under 
contract  with,  or  to  be  performed  with 
financial  assistance  from  a  State  or  any 
agency,  instrumentality,  or  subdivision 
of  a  State,  which,  with  respect  to  an  ap¬ 
propriate  employee  unit,  would  (except 
for  the  application  of  this  subparagraph) 
cause  the  total  of  wage  and  salary  in¬ 
creases  to  exceed  the  maximum  permissi¬ 
ble  annual  aggregate  wage  and  salary 
increase. 

(g)  Certain  employer  contributions  to 
qualified  benefit  plans.  Employer  contri¬ 
butions  to  qualified  benefit  plans  which 
are  excluded  contributions  pursuant  to 
§  201.58. 

(h)  Pay  adjustments  to  those  individ¬ 
uals  earning  less  than  $1.90  per  hour. 
Any  increase  or  portion  thereof  paid  to 
employees  earning  less  than  $1.90  per 
hour  to  the  extent  that  such  increase  or 
portion  thereof  does  not  cause  an  em¬ 
ployee’s  wage  to  exceed  $1.90  per  hour. 

(i)  Certain  professional  sports  con¬ 
tests.  Amounts  paid,  either  directly  or 
indirectly,  to  those  employees  of  a  pro¬ 
fessional  sports  organization  who  have 
not  been  exempted  from  the  coverage  of 
this  title  and  who  are  customarily  paid 
from  the  proceeds  of  post-season  play-off 
contests  or  from  the  proceeds  of  all-star 
exhibitions. 

(j)  Certain  productivity  incentive 
programs.  Increases  attributable  to  the 
operation  of  certain  productivity  incen¬ 
tive  programs  described  in  §  201.59. 

(k)  New  and  revised  job  classifica¬ 
tions.  [Reserved.] 

(l)  Apprenticeship,  training  and 
learning  programs.  1  Reserved.] 

In  the  case  of  exclusions  claimed  pursu¬ 
ant  to  paragraphs  (e)  and  (f)  of  this 
section  the  prenotification  and  reporting 
rules  of  Part  202  of  this  chapter  shall 
apply.  Thus,  pay  adjustments  given  In¬ 
volving  these  exclusions  must  be  sepa¬ 
rately  prenotified  or  reported,  as  appro¬ 
priate,  for  the  pay  adjustment  category 
of  the  unit  involved. 

§  201.58  Qualified  beiiefii  plan*.. 

(a)  General  rule.  The  excluded  con¬ 
tributions  referred  to  in  §  201.57(g)  are 
those  employer  contributions  to  qualified 
benefit  plans,  which  are  described  in 
paragraph  (c)  of  this  section. 

(b)  Qualified  benefit  plan  defined. 
The  term  “qualified  benefit  plan’’ 
means — 

(1)  A  pension,  profit  sharing,  or  an¬ 
nuity  and  savings  plan  which  meets  the 
requirements  of  section  401(a),  403(b), 
or  404(a)  (2)  of  the  Code, 

(2)  A  group  insurance  plan,  or 

<3)  A  disability  and  health  plan. 
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(c)  Excluded  contributions.  For  pur¬ 
poses  of  this  part,  excluded  contribu¬ 
tions  are  increases  in  employer  contri¬ 
butions  (pursuant  to  qualified  benefit 
plans)  which  are  either — 

(1)  Necessary  to  maintain  existing 
benefit  levels  under  such  plans  (but  not 
those  required  as  the  secondary  effect 
of  an  increase  in  the  average  straight- 
time  hourly  rate) ,  or 

(2)  Those  other  increased  contribu¬ 
tions  which  in  the  aggregate  do  not  ex¬ 
ceed  the  qualified  benefits  standard  (as 
defined  in  paragraph  (d)  of  this  section) 
for  an  appropriate  employee  unit. 

For  purposes  of  subparagraph  (2)  of 
this  paragraph,  the  term  “other  in¬ 
creased  contributions”  includes  increases 
in  the  average  hourly  benefit  rate  (de¬ 
termined  pursuant  to  §  201.56)  which 
are:  necessary  to  support  new  employer 
qualified  benefit  plans  and  benefit  im¬ 
provements  in  existing  qualified  plans 
(except  to  the  extent  that  the  cost  of 
such  new  or  improved  benefits  are  offset 
by  cost  savings  attributable  to  favorable 
plan  experience  or  to  changes  in  the 
plan  or  plans) ;  required  as  the  second¬ 
ary  effect  of  an  increase  in  the  average 
straight-time  hourly  rate  (see  §§  201.55 
and  201.56) ;  a  result  of  pension  funding 
actuarial  assumptions  or  changes  in 
amortization  of  past  service  liability  in¬ 
consistent  with  those  permitted  by  the 
Internal  Revenue  Service;  a  result  of 
discretionary  payments  to  qualified  de¬ 
ferred  profit-sharing  plans  not  based  on 
formula;  or  a  result  of  a  reduction  in 
employee  contributions. 

(d)  Qualified  benefits  standard.  For 
purposes  of  paragraph  (c)  (2)  of  this  sec¬ 
tion.  the  term  “qualified  benefits  stand¬ 
ard”  means,  with  respect  to  an  appro¬ 
priate  employee  unit,  an  amount  equal 
to  the  greater  of — 

(1)  The  sum  of — 

(1)  0.7  percent  of  such  unit’s  base 
compensation  rate  (determined  pursuant 
to  §  201.54)  with  respect  to  the  base  pay¬ 
roll  period,  plus 

(ii)  The  catchup  percentage  multi¬ 
plied  by  the  base  compensation  rate  for 
the  first  control  year.  For  purposes  of 
this  subdivision  the  “catchup  percent¬ 
age”  is  a  percentage  equal  to  the  excess 
(if  any)  of  1.5  percent  over  the  sum  of 
the  percentage  increases  in  base  com¬ 
pensation  resulting  from  new  or  im¬ 
proved  qualified  benefit  plans,  or  from 
the  secondary  effect  of  increases  in  the 
average  straight-time  hourly  rate  on 
qualified  benefits  during  the  3  years  pre¬ 
ceding  such  first  control  year  (such  sum 
of  the  percentage  increases  shall  be  cal¬ 
culated  by  using  the  base  compensation 
rate  in  effect  immediately  prior  to  each 
of  the  qualified  benefit  adjustments  dur¬ 
ing  the  prior  3 -year  period) ;  or 

(2)  Five  percent  of  such  unit’s  base 
compensation  rate  (determined  pursu¬ 
ant  to  §  201.54)  for  a  base  payroll  period, 
but  only  to  the  extent  that  the  employ¬ 
er's  resulting  total  contributions  to  qual¬ 
ified  benefit  plans  with  respect  to  such 
unit  do  not  exceed  10  percent  of  such 
base  compensation  rate. 
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For  purposes  of  subparagraph  (D  of  this 
paragraph,  the  0.7  percent  referred  to 
in  subdivision  (i)  of  such  subparagraph 
may  be  used  in  future  control  years  to 
the  extent  not  utilized  in  a  prior  control 
year.  For  purposes  of  such  subparagraph 
the  1.5  percent  referred  to  in  subdivision 
(ii)  of  such  subparagraph  may  be  cred¬ 
ited  only  in  the  first  control  year  of  a 
new  pay  practice  or  new  employment 
contract.  To  the  extent  the  amount 
credited  is  not  utilized  in  such  first  con¬ 
trol  year  the  excess  may  be  utilized  in 
the  second  control  year,  but  not  there¬ 
after. 

§201.59  Productivity  incentive  pro- 
grant*. 

<a)  Existing  productivity  incentive 
programs.  A  productivity  incentive  pro¬ 
gram  (as  defined  in  paragraph  (d>  of  this 
section)  in  existence,  or  proposed  for 
installation  and  communicated  to  em¬ 
ployees  prior  to  November  14,  1971,  will 
be  allowed  to  operate  according  to  its 
terms.  Thus,  any  increases  attributable 
to  the  operation  of  such  a  program  may 
be  excluded  from  adjustment  computa¬ 
tions  pursuant  to  §  201.57(j>.  This  para¬ 
graph  shall  apply  to  productivity  incen¬ 
tive  programs  on  either  a  plantwide  or 
less  than  plantwide  basis.  In  the  case 
of  the  substantial  revision  of  such  a  pro¬ 
gram,  the  provisions  of  paragraph  <b> 
or  (c>  of  this  section  (whichever  is  ap¬ 
plicable)  shall  apply. 

(b)  New  or  revised  productivity  in¬ 
centive  programs  on  a  plantwide  basis. 
Increases  attributable  to  the  operation 
of  a  new  or  substantially  revised  exist¬ 
ing  plantwide  productivity  incentive 
program  (as  defined  in  paragraph  (d)  of 
this  section)  may  be  excluded  from  ad¬ 
justment  computations  pursuant  to 
§  201.57(j)  if— 

( 1 )  Within  30  days  of  the  installation 
of  such  a  program,  or  revision  thereof, 
or  within  30  days  of  June  22,  1972, 
whichever  is  later,  the  employer  has  filed 
with  the  Pay  Board  a  certification  of 
such  installation  or  revision  which  shall 
include  a  full  description  of  the  program 
and  (if  applicable)  its  revision,  and 

(2)  Increases  under  such  program,  or 
revisions  thereof,  actually  reflect  and  are 
directly  related  to  increases  in  produc¬ 
tivity. 

(c)  New  or  revised  productivity  incen¬ 
tive  programs  on  less  than  a  plantwide 
basis.  If,  on  less  than  a  plantwide  basis, 
the  installation  of  a  new  productivity  in¬ 
centive  program  (as  defined  in  paragraph 

(d)  of  this  section)  or  the  installation  of 
changes  to  an  existing  productivity 
incentive  program  which  would  substan¬ 
tially  revise  the  terms  of  such  program, 
would  cause  the  annual  aggregate  wage 
and  salary  increase  of  an  appropriate 
employee  unit  to  exceed  the  maximum 
permissible  annual  aggregate,  increases 
attributable  to  the  operation  of  such 
program  may  be  excluded  from  adjust¬ 
ment  computations  pursuant  to  8  201.57 
(j) ;  provided  that  increases  under  such 
program,  or  revisions  thereof,  actually 
reflect  and  are  directly  related  to  in¬ 
creases  in  productivity.  Prior  to  the 
installation  of  such  a  program  or  the 


implementation  of  revisions  thereto,  or 
within  30  days  of  June  22,  1972,  which¬ 
ever  is  later,  the  employer  shall  provide 
the  Pay  Board  with  a  description  of  such 
program  and  shall  certify  to  the  Board 
that  the  program,  or  revisions  thereto, 
will  substantially  meet  criteria  appro¬ 
priate  for  such  plans  or  practices. 
Among  the  factors  which  may  be  con¬ 
sidered  are  that  the  plan  or  practice — 

(1)  Provides  employees  the  expecta¬ 
tion  of  a  level  of  earnings  above  base 
rates  which  will  vary  in  relationship  to 
changes  in  productivity,  but  which  will 
not  result  in  increased  unit  labor  costs 
for  the  employer; 

(2)  Is  designed  to  provide  earnings 
opportunities  sufficient  to  motivate  the 
participants; 

(3)  Contains  standards  of  perform¬ 
ance  and  provisions  for  revising  such 
standards  to  reflect  changes  in  equip¬ 
ment,  methods,  quality  requirements, 
and  other  factors  related  to  the  basis  for 
standards  development; 

(4)  Contains  guarantees  of  wages  and 
earnings  for  such  contingencies  as  down¬ 
time  for  reasons  beyond  the  control  of 
participants  and  for  nonstandard  work; 
and 

(5)  Defines  the  employees  included 
and  their  relationship  to  increased  pro¬ 
ductivity. 

(d)  Productivity  incentive  program 
defined.  For  the  purposes  of  this  part, 
the  term  “productivity  incentive  pro¬ 
gram-’  means  a  plan  or  practice  which 
establishes  a  formal  system  whereby,  in 
accordance  with  predetermined  formu¬ 
las,  wage  and  salary  payments  to  an 
employee  or  group  of  employees  increase 
as  the  measured  productivity  of  such 
employee  or  group  increases:  Provided. 
That  where  a  single  plan  or  practice  is 
plantwide  and  includes  all  or  substan¬ 
tially  all  of  the  employees  in  a  plant  or 
firm,  payments  may  be  based  on  the 
measured  increase  in  productivity  for 
such  plant  or  firm  as  a  whole. 

(e>  Discontinuance.  If  a  productivity 
incentive  program  is  discontinued  and 
such  action  results  in  an  increase  in 
wages  and  salaries  to  the  employees  af¬ 
fected.  the  employer  shall  certify  to  the 
Pay  Board  within  30  days  of  discontinu¬ 
ance  that  such  action  was  taken  in  good 
faith  and  not  for  the  purpose  of  circum¬ 
venting  the  intent  of  the  economic  sta¬ 
bilization  program. 

(f)  Variable  compensation.  Notwith¬ 
standing  the  provisions  of  this  section, 
any  plan  or  practice  providing  for  the 
payment  or  award  of  “incentive  com¬ 
pensation-’  as  defined  in  8  201.72(e)  of 
this  part  shall  be  governed  by  Subpart  F 
of  this  part.  Plans,  practices,  or  pro¬ 
grams  described  in  §  201.77  which  do  not 
meet  the  definition  of  productivity  incen¬ 
tive  programs  (as  defined  in  paragraph 
(d)  of  this  section)  are  governed  by  Sub¬ 
part  F  of  this  part. 

Subpart  F — Executive  and  Variable 
Compensation 

§201.71  Sfopr. 

(a)  Purpose.  The  purpose  of  this  sub¬ 
part  is  to  provide  rules  and  standards  to 


stabilize  items  of  executive  and  variable 
compensation  whether  or  not  payable 
to  an  executive. 

(b)  Conflict  with  other  provisions.  To 
the  extent  that  any  provision  of  this 
chapter  is  inconsistent  with  the  provi¬ 
sions  of  this  subpart,  the  provisions  of 
this  subpart  shall  control.  Thus,  in  the 
area  of  executive  base  salaries  and  job 
perquisites  only  those  existing  contracts 
meeting  the  requirements  of  §  201.72(f) 
and  in  the  area  of  incentive  compensa¬ 
tion  plans  or  practices,  sales  or  commis¬ 
sion  plans  or  practices,  or  production 
incentive  programs  only  those  existing 
contracts  meeting  the  requirements  of 
§  201.72(f)  and  pay  practices  previously 
set  forth  meeting  the  requirements  of 
8  201.72(g)  shall  be  allowed  to  operate 
under  the  terms  and  conditions  imposed 
under  8  201.35. 

(c)  Exception.  The  provisions  of  this 
subpart  shall  not  affect  the  provisions 
of  a  collective  bargaining  agreement. 

§201.72  Definition*. 

For  purposes  of  this  subpart,  the 
term — 

(a>  “Wages  and  salaries”  means  the 
same  as  under  §  201.3  except  that  items 
constituting  incentive  compensation 
shall  not  be  treated  as  wages  and  sal¬ 
aries  unless  otherwise  provided  in  this 
subpart. 

(b)  “Executive  compensation”  in¬ 
cludes  base  salary,  job  perquisites,  and 
incentive  compensation. 

(c)  “Base  salary”  means  cash  remu¬ 
neration  paid  to  an  employee  by  an  em¬ 
ployer  on  account  of  the  performance  of 
services. 

(d>  “Job  perquisite”  means  any  item 
paid  or  furnished  to  or  on  behalf  of  an 
employee  by  an  employer  on  account  of 
the  performance  of  services  including, 
but  not  limited  to.  such  items  as  reim¬ 
bursement  or  payment  by  an  employer  of 
country  club  membership  fees,  dues,  or 
other  similar  items;  reimbursement  or 
payment  by  an  employer  of  uninsured 
medical  expenses  which  are  not  covered 
by  the  employer’s  usual  insurance  pro¬ 
gram  with  respect  to  such  expenses;  the 
personal  use  of  an  automobile  furnished 
by  an  employer;  and  payment  by  an  em¬ 
ployer  for  or  in-kind  furnishing  of  hous¬ 
ing;  and  other  such  similar  items. 

(e)  “Incentive  compensation”  includes 
the  following  items:  Incentive  bonuses 
(whether  payable  in  cash  or  other  prop¬ 
erty)  ;  stock  options;  so-called  phantom 
stock  awards  (including  both  dividend 
and  share  units) ;  employer  contributions 
to  stock  purchase  plans;  and  employer 
contributions  to  profit-sharing  and  sav¬ 
ings  and  thrift  plans  which  fail  to  meet 
the  requirements  of  section  401  (a)  of 
the  Code.  This  term,  however,  does  not 
include  profit-sharing  or  savings  and 
thrift  plans  which  meet  the  requirements 
of  section  401(a)  of  the  Code. 

(f)  “Existing  contract”  means  a  con¬ 
tract  with  respect  to  employment  in  ef¬ 
fect  on  November  13,  1971,  all  the  ele¬ 
ments  of  which  have  been  reduced  to  a 
writing  which  has  been  signed  by  the 
employee  and  the  employer  prior  to  No¬ 
vember  14, 1971. 
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(g)  “Pay  practice  previously  set  forth” 
means  with  respect  to  an  incentive  com¬ 
pensation  plan  or  practice,  a  sales  or 
commission  plan  or  practice,  or  a  pro¬ 
duction  incentive  program,  a  plan,  prac¬ 
tice,  or  program  in  effect  on  November 
13.  1971,  which  meets  all  of  the  follow¬ 
ing  requirements — 

(1)  The  plan  or  practice  had  been 
communicated  to  the  affected  employees ; 

(2)  The  aggregate  amount  of  the  pay¬ 
ment  or  award  cannot  be  increased  or 
withheld  in  its  entirety  by  the  exercise 
of  any  discretion; 

(3)  The  aggregate  amount  of  the  pay¬ 
ment  or  award  is  determined  by  a  defi¬ 
nite  method  or  clear  formula;  and 

(4)  The  definite  method  or  clear  for¬ 
mula  is  applied  only  to  a  wage  or  salary 
amount  on  a  percentage  or  other  similar 
basis  without  reference  to  profits,  earn¬ 
ings,  or  any  factor  or  item  other  than 
the  actual  wage  or  salary  amount. 

(h)  “Plan,  practice,  or  program  unit” 
means  the  employees  covered  by  an  in¬ 
centive  compensation  plan  or  practice, 
a  sales  or  commission  plan  or  practice, 
or  a  pi'oduction  incentive  program. 

(i)  “Plan,  practice,  or  program  year” 
means  the  12-month  period  with  respect 
to  which  an  incentive  compensation  plan 
or  practice,  a  sales  or  commission  plan 
or  practice,  or  a  production  incentive 
program  operates. 

(j)  “Pay  Board”  means  the  Pay  Board 
established  pursuant  to  Executive  Order 
No.  11640,  37  F.R.  1213  (1972  >,  as 
amended. 

§  201.73  Executive  salaries  ami  job 
perquisite*. 

<  a  >  In  general.  Executive  base  salaries 
paid  to  or  on  behalf  of  and  job  perqui¬ 
sites  paid  or  furnished  to  or  on  behalf 
of  the  employees  in  an  appropriate  em¬ 
ployee  unit  during  any  control  year  shall 
be  subject  to  the  standard  established 
in  §  201.10(a)  (or,  where  applicable,  any 
exception  thereto  contained  in  Subpart 
B  of  this  part). 

<b>  Deferred  payments — (1)  Items  de¬ 
ferred  from  an  earlier  year.  An  item  of 
base  salary  paid  to  the  employees  in  an 
appropriate  employee  unit  during  any 
control  year  which  was  earned  by  any 
such  employees  during  an  earlier  control 
year  (or  if  not  during  a  control  year, 
during  the  applicable  12-month  period 
beginning  on  November  14  and  ending  on 
November  13)  shall  not  be  considered  as 
an  item  of  base  salary  for  such  employees 
for  the  control  year  during  wrhich  such 
item  is  paid. 

(2)  Items  deferred  to  a  later  year.  An 
item  of  base  salary  paid  to  the  employees 
in  an  appropriate  employee  unit  during 
any  control  year  shall  include  all  such 
items  which  were  earned  by  all  such  em¬ 
ployees  during  such  control  year. 

(3)  Definition.  For  purposes  of  this 
paragraph  an  item  is  considered  as  being 
“earned”  during  the  control  year  in 
which  services  are  performed  giving  rise 
to  the  obligation  to  pay  for  the  perform¬ 
ance  of  such  services  whether  or  not 
such  obligation  is  contingent  upon  the 
performance  of  future  services  or  any 
other  condition  or  restriction  (including. 


but  not  limited  to,  an  agreement  not  to 
compete) . 

(c)  Valuation  of  items  constituting  job 
perquisites.  The  amount  of  any  Job  per¬ 
quisite  shall  be  determined  as  follows: 

(1)  The  employer’s  current  expendi¬ 
ture  where  such  expenditure  constitutes 
the  only  cost  of  the  item,  otherwise; 

(2)  The  reasonable  cost  of  providing 
the  item  to  be  determined  from  all  the 
facts  and  circumstances  involved. 

§201.74  Incentive  compensation  plans 
(oilier  than  stock  options). 

<a)  In  general — (1)  Established  plans. 
Subject  to  the  provisions  of  this  section, 
an  employer  having  an  established  writ¬ 
ten  plan  with  respect  to  items  of  incen¬ 
tive  compensation  (but  not  including  any 
plan  or  part  thereof  with  respect  to  stock 
options)  in  effect  on  November  13,  1971, 
which  plan  does  not  meet  the  definition 
of  §  201.72  (f)  or  (g)  and  does  not  oper¬ 
ate  under  §  201.35,  may  continue  to  ad¬ 
minister  such  a  plan  providing  the  fol¬ 
lowing  conditions  are  met — 

(i)  A  payment  or  award  has  actually 
been  granted  under  the  plan  during  any 
one  of  the  last  3  plan  years  ending  prior 
to  November  14,  1971; 

(ii)  The  aggregate  maximum  amount 
of  incentive  compensation  payable  under 
the  plan  is  determined  according  to  a 
definite  method  or  clear  formula; 

(iii)  Administration  of  the  plan  is 
clearly  in  accordance  with  all  conditions 
and  limitations  expressed  therein:  and 

(iv)  Administration  of  the  plan  is  in 
the  customary  manner  without  any  de¬ 
viation  from  such  manner  for  purposes 
of  circumventing  the  intent  of  the  wage 
and  salary  stabilization  program. 

(2  >  New  or  revised  plans.  An  employer 
having  an  incentive  compensation  plan 
(but  not  including  any  plan  or  part 
thereof  with  respect  to  stock  options) 
described  in — 

(i)  Section  201.78(b)  (with  respect  to 
modification  or  revision  of  existing 
plans)  and  approved  by  the  Pay  Board 
pursuant  to  §  201.78; 

(ii)  Section  201.78(c)  (with  respect  to 
adoption  of  new  plans)  and  approved 
by  the  Pay  Board  pursuant  to  §  201.78; 
or 

(iii)  Section  201.79  (a)  or  (b>  (with 
respect  to  plans  of  new  organizations) 
and  reported  to  the  Pay  Board  pursuant 
to  §  201.79  shall  administer  such  a  plan 
subject  to  the  provisions  of  paragraphs 

(a)  through  (c)  of  this  section  (but  not 
including  the  condition  contained  in 
subdivision  (i)  of  paragraph  (a)(1)  of 
this  section). 

(b)  Computation  of  allowable 
amount — (1)  Established  plans.  The  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  plan  unit  during  any  plan  year 
under  a  plan  described  in  paragraph  (a) 
(1)  of  this  section  or  a  plan  described 
in  paragraph  (a)  (2)  of  this  section  to 
which  subparagraph  (2)  of  this  para¬ 
graph  does  not  apply  shall  not  exceed 
an  amount  determined  as  follows:  the 
base  year  amount  plus  such  base  year 
amount  multiplied  by  the  standard  estab¬ 
lished  in  §  201.10(a). 


(2)  New  or  revised  plans.  The  allow¬ 
able  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  plan  unit  under  a  plan  described  in 
paragraph  (a)(2)  (ii)  or  Oil)  of  this 
section  during  the  first  consecutive  12- 
month  period  under  which  the  plan  op¬ 
erates  shall  not  exceed  the  base  year 
amount. 

(3)  Definition.  For  purposes  of  this 
paragraph,  the  term  “base  year  amount” 
means — 

(1)  In  the  case  of  a  plan  described  in 

paragraph  (a)(1)  of  this  section,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item  of 
incentive  compensation  granted  to  the 
employees  in  a  plan  unit  in  one  of  the 
last  3  plan  years  snding  prior  to  Novem¬ 
ber  14,  1971;  ^ 

(ii)  In  case  of  plan  described  in  para¬ 
graph  (a )  (2)  (ii)  of  this  section  during 
the  first  consecutive  12-month  period 
under  which  such  a  plan  operates,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item 
of  incentive  compensation  established  by 
the  Pay  Board; 

(iii)  In  the  case  of  a  plan  described  in 
paragraph  (a)(2)  (iii)  of  this  section  dur¬ 
ing  the  first  consecutive  12-month  period 
under  which  such  a  plan  operates,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item 
of  incentive  compensation  granted  under 
the  plan;  and 

(iv)  In  the  case  of  a  plan  described 
in  paragraph  (a)  (2)  (ii)  or  (iii)  of  this 
section  after  the  first  consecutive  12- 
month  period  under  which  the  plan  op¬ 
erates,  the  amount  (in  dollars,  or  where 
applicable,  in  dividend  or  share  units) 
granted  and  allowed  to  be  granted  with 
respect  to  such  first  consecutive  12- 
month  period. 

(c)  Rules  with  respect  to  computation 
of  allowable  amount — (1)  Deferred  pay¬ 
ments — (i)  Items  deferred  from  an 
earlier  year.  An  item  of  incentive  com¬ 
pensation  paid  to  the  employees  in  a 
plan  unit  during  any  plan  year  which  was 
granted  to  any  such  employees  during 
an  earlier  plan  year  shall  not  be  con¬ 
sidered  as  an  item  of  incentive  compensa¬ 
tion  for  such  employees  for  the  plan  year 
during  which  such  item  is  paid. 

(ii)  Items  deferred  to  a  later  year.  An 
item  of  incentive  compensation  granted 
to  the  employees  in  a  plan  unit  during 
any  plan  year  which  is  deferred  to  a  later 
plan  year  shall  be  considered  as  an  item 
of  incentive  compensation  for  such  em¬ 
ployees  for  the  plan  year  during  which 
such  item  is  granted. 

(iii)  Definition.  For  purposes  of  this 
section,  an  item  is  considered  as  being 
“granted”  during  the  plan  year  in  which 
services  are  performed  giving  rise  to  the 
obligation  to  pay  for  the  performance  of 
such  services  whether  or  not  such  obli' a- 
tion  is  contingent  upon  the  performance 
of  future  services  or  any  other  condition 
or  restriction. 

(2)  Excesses.  If  the  amount  of  any 
item  of  incentive  compensation  granted 
pursuant  to  a  plan  described  in  para¬ 
graph  (a)  of  this  section  to  which  para¬ 
graph  (b)  (2)  of  this  section  does  not 
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apply  is  in  excess  of  the  allowable 
amount  with  respect  to  such  item  deter¬ 
mined  pursuant  to  the  rules  contained 
in  paragraph  (b)  of  this  section,  such 
excess  shall  be  deemed  to  be  wages  and 
salaries  with  respect  to  the  covered  plan 
unit.  Such  excess  shall  be  apportioned 
to  the  appropriate  employee  units  of 
the  employees  participating  in  the  plan 
unit.  The  amount  of  excess  which  shall 
be  apportioned  to  an  appropriate  em¬ 
ployee  unit  shall  be  determined  at  the 
time  the  amount  in  excess  is  paid  (or 
if  deferred,  the  time  such  amount  would 
have  been  paid  but  for  such  deferral) 
as  follows:  the  number  of  employees 
in  an  appropriate  employee  unit  who 
are  participating  in  such  a  plan  unit 
multiplied  by  a  fraction,  the  numera¬ 
tor  of  which  is  the  amount  of  the  excess 
and  the  denominator  of  which  is  the 
number  of  employees  in  the  plan  unit. 
The  amount  so  apportioned  to  each 
appropriate  employee  unit  with  respect 
to  any  plan  year  shall  be  considered 
as  wages  and  salaries  during  the  con¬ 
trol  year  such  amount  is  paid  (or  if 
deferred,  the  control  year  such  amount 
would  have  been  paid  but  for  such  defer¬ 
ral).  Such  amount  shall  be  considered 
as  a  pay  adjustment  for  purposes  of  the 
prenotification  and  reporting  require¬ 
ments  of  Part  202  of  this  chapter  at  the 
time  such  amount  is  paid  (or  if  deferred, 
the  time  such  amount  would  have  been 
paid  but  for  such  deferral) .  Such  amount 
shall  not  be  allowed  to  increase  the  maxi¬ 
mum  permissible  annual  aggregate  wage 
and  salary  increase  with  respect  to  an 
appropriate  employee  unit,  but  shall  re¬ 
duce  the  maximum  permissible  aggregate 
wages  and  salaries  payable  to  an  appro¬ 
priate  employee  unit  by  such  amount  for 
the  control  year  such  amount  is  paid  (or 
if  deferred,  the  control  year  such  amount 
would  have  been  paid  but  for  the  defer¬ 
ral).  For  purposes  of  determining  the 
amount  of  any  excess  with  respect  to 
phantom  stock  awards,  each  phantom 
dividend  or  share  unit  shall  be  deemed  to 
be  an  actual  share  of  stock  not  subject 
to  any  restriction. 

(3)  Credits.  If  the  amount  of  any  item 
of  incentive  compensation  granted  pur¬ 
suant  to  a  plan  described  in  paragraph 

(a)  of  this  section  to  which  paragraph 

(b)  (2)  of  this  section  does  not  apply 
is  less  than  the  allowable  amount  for 
any  plan  year  with  respect  to  such  item 
determined  pursuant  to  the  rules  con¬ 
tained  in  paragraph  (b)  of  this  section, 
the  amount  equal  to  the  difference  be¬ 
tween  such  allowable  amount  and  the 
amount  granted  but  no  more  than  the 
difference  between  the  allowable  amount 
and  the  base  year  amount  may  be  used  by 
the  employer  as  a  credit  for  wages  and 
salaries  for  the  covered  plan  unit  with 
respect  to  the  control  year  in  which  such 
amount  which  is  less  than  such  allow¬ 
able  amount  would  have  been  paid  had 
such  lesser  amount  not  been  paid.  The 
amount  which  may  be  credited  shall  be 
apportioned  to  the  appropriate  employee 
units  of  the  employees  participating  in 
the  plan  unit  in  the  same  manner  de¬ 
scribed  in  subparagraph  (2)  of  this  para¬ 
graph  providing  for  apportioning  ex¬ 
cesses  at  the  time  such  amount  which  is 


less  than  such  allowable  amount  would 
have  been  paid  had  such  lesser  amount 
not  been  paid.  Such  amount  shall  not 
constitute  wages  and  salaries  for  the 
purpose  of  computing  the  amount  of  any 
increase  in  wages  and  salaries  for  the 
following  control  year  and  shall  not  be 
allowed  to  increase  the  maximum  per¬ 
missible  annual  aggregate  wage  and  sal¬ 
ary  increase  with  respect  to  an  appro¬ 
priate  employee  unit. 

(4)  Valuation  of  items  of  incentive 
compensation.  The  amount  of  an  award 
.  shall  be  determined  as  follows — 

(i)  For  phantom  stock  awards:  In 
dividend  or  share  units; 

(ii)  For  incentive  bonuses  awarded  in 
stock:  In  dollars  in  an  amount  equal  to 
the  fair  market  value  of  such  stock  at 
the  time  of  the  award  regardless  of  any 
conditions  or  restrictions,  less  the 
amount  (if  any)  paid  for  such  stock  by 
the  employee; 

(iii)  For  incentive  bonuses  awarded  in 
property  other  than  stock:  In  dollars  in 
an  amount  equal  to  the  fair  market  value 
of  such  property  at  the  time  of  the  award, 
regardless  of  any  conditions  or  restric¬ 
tions,  less  the  amount  (if  any)  paid  for 
such  property  by  the  employee; 

(iv)  For  employer  contributions  in 
money  such  as  contributions  to  incentive 
stock  bonus  plans  (whether  or  not  de¬ 
scribed  in  section  401(a)  of  the  Code) 
and  stock  purchase  plans  or  to  profitr- 
sharing  or  savings  and  thrift  plans  which 
fail  to  meet  the  requirements  of  section 
401(a)  of  the  Code:  In  dollars  in  an 
amount  equal  to  the  employer’s  contri¬ 
bution,  regardless  of  any  deferral  in 
time  of  the  employee’s  rights  under 
such  a  plan  or  any  other  condition  or 
restriction; 

(v)  For  employer  contributions  in 
property  other  than  money  (including 
stock)  to  plans  described  in  subdivision 
(iv)  of  this  subparagraph:  In  dollars  in 
an  amount  equal  to  the  fair  market  value 
of  such  property  (less  the  amount  of  any 
employee  contributions,  if  any),  regard¬ 
less  of  any  conditions  or  limitations,  any 
deferral  in  time  of  the  employee’s  rights 
under  the  plan,  or  any  other  condition 
or  restriction. 

(d)  Rule  with  respect  to  certain  plans. 
Any  plan  described  in  paragraph  (a)(1) 
of  this  section  which  fails  to  meet  the 
condition  of  having  made  the  payment 
or  award  required  under  such  paragraph 
shall  be  considered  as  a  new  plan  subject 
to  the  provisions  of  §  201.78(c)  and  para¬ 
graphs  (a)  through  (c)  of  this  section 
(but  not  including  the  condition  con¬ 
tained  in  subdivision  (i)  of  paragraph 
(a)(1)  of  this  section) . 

§  201.75  Incentive  coinpcn nation  prac¬ 
tices  (other  than  stock  options). 

(a)  In  general — (1)  Existing  prac¬ 
tices.  Subject  to  the  provisions  of  this 
section,  an  employer  having  a  practice 
(other  than  a  plan  described  in  $  201.74 
(a) )  with  respect  to  items  of  incentive 
compensation  (but  not  including  any 
plan,  part  thereof,  or  practice  with  re¬ 
spect  to  stock  options)  in  effect  on  No¬ 
vember  13,  1971,  which  practice  does  not 
meet  the  definitions  of  §  201.72  (f)  or  (g) 
and  does  not  operate  under  §  201.35,  may 


continue  to  administer  such  a  practice 
providing  the  following  conditions  are 
met — 

(1)  A  payment  or  award  has  actually 
been  granted  under  the  practice  as  a 
matter  of  custom  or  habit  during  two  of 
the  last  3  practice  years  ending  prior  to 
November  14, 1971  (or  if  the  practice  has 
been  in  existence  less  than  2  practice 
years  ending  prior  to  November  14,  1971, 
then  during  1  practice  year  ending  before 
such  date) ; 

(ii)  Administration  of  the  practice  is 
clearly  in  accordance  with  demonstrated 
past  custom  or  habit;  and 

(iii)  Administration  of  the  practice  is 
in  the  customary  manner  without  any 
deviation  from  such  manner  for  pur¬ 
poses  of  circumventing  the  intent  of  the 
wage  and  salary  stabilization  program. 

(2)  New  or  revised  practices.  An  em¬ 
ployer  having  an  incentive  compensation 
practice  (but  not  including  any  plan, 
part  thereof,  or  practice  with  respect  to 
stock  options)  described  in — 

(1)  Section  201.78(b)  (with  respect  to 
modification  or  revision  of  existing  prac¬ 
tices)  and  approved  by  the  Pay  Board 
pursuant  to  §  201.78; 

(ii)  Section  201.78(c)  (with  respect  to 
adoption  of  new  practices)  and  approved 
by  the  Pay  Board  pursuant  to  §  201.78; 
or 

(iii)  Section  201.79  (a)  or  (b)  (with 
respect  to  practices  of  new  organiza¬ 
tions)  and  reported  to  the  Pay  Board 
pursuant  to  $  201.79  shall  administer 
such  a  practice  subject  to  the  provisions 
of  paragraphs  (a)  through  (c)  of  this 
section  (but  not  including  the  condition 
contained  in  subdivision  (i)  of  para¬ 
graph  (a)  (1)  of  this  section). 

(b)  Computation  of  allowable  amount — 
(1)  Established  practices.  The  allow¬ 
able  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  practice  unit  during  any  practice 
year  under  a  practice  described  in  para¬ 
graph  (a)  (1)  of  this  section  or  a  prac¬ 
tice  described  in  paragraph  (a)(2)  of 
this  section  to  which  subparagraph  (2) 
of  this  paragraph  does  not  apply  shall 
not  exceed  an  amount  determined  as  fol¬ 
lows:  the  base  year  amount  plus  such 
base  year  amount  multiplied  by  the 
standard  established  in  §  201.10(a). 

(2)  New  or  revised  practices.  The  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  practice  unit  under  a  new  or  revised 
practice  described  in  paragraph  (a)(2) 
(ii)  or  (iii)  of  this  section  during  the 
first  consecutive  12-month  period  under 
which  the  practice  operates  shall  not  ex¬ 
ceed  the  base  year  amount. 

(3)  Definition.  For  purposes  of  this 
paragraph  the  term  “base  year  amount” 
means — 

(i)  In  the  case  of  a  practice  described 
in  paragraph  (a)(1)  of  this  section,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item 
of  incentive  compensation  granted  to  the 
employees  in  a  practice  unit  in  one  of  the 
last  3  practice  years  ending  prior  to  No¬ 
vember  14,  1971; 

(ii)  In  case  of  a  practice  described  in 
paragraph  (a)  (2)  (ii)  of  this  section  dur- 
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ing  the  first  consecutive  12-month  pe¬ 
riod  under  which  such  a  practice  oper¬ 
ates,  the  amount  (in  dollars,  or  where 
applicable,  in  dividend  or  share  units) 
of  an  item  of  incentive  compensation  es¬ 
tablished  by  the  Pay  Board ; 

(iii)  In  the  case  of  a  practice  de¬ 
scribed  in  paragraph  (a)  (2)  (iii)  of  this 
section  during  the  first  consecutive  12- 
month  period  under  which  such  a 
practice  operates,  the  amount  (in  dol¬ 
lars,  or  where  applicable,  in  dividend  or 
share  units)  of  an  item  of  incentive  com¬ 
pensation  granted  under  the  practice; 
and 

(iv)  In  the  case  of  a  practice  described 
in  paragraph  (a)(2)  (ii)  or  (iii)  of  this 
section  after  the  first  consecutive  12- 
month  period  under  which  the  practice 
operates,  the  amount  (in  dollars,  or 
where  applicable,  in  dividend  or  share 
units)  granted  and  allowed  to  be  granted 
with  respect  to  such  first  consecutive  12- 
month  period. 

(c)  Rules  with  respect  to  computation 
of  allowable  amount — (1)  Deferred  pay¬ 
ments — (i)  Items  deferred  from  an  ear¬ 
lier  year.  An  item  of  incentive  compensa¬ 
tion  paid  to  the  employees  in  a  practice 
unit  during  any  practice  year  which  was 
granted  to  any  such  employees  during 
an  earlier  practice  year  shall  not  be  con¬ 
sidered  as  an  item  of  incentive  compen¬ 
sation  for  such  employees  for  the  practice 
year  during  which  such  item  is  paid. 

(ii)  Items  deferred  to  a  later  year.  An 
item  of  incentive  compensation  granted 
to  the  employees  in  a  practice  unit  dur¬ 
ing  any  practice  year  which  is  deferred 
to  a  later  practice  year  shall  be  con¬ 
sidered  as  an  item  of  incentive  compen¬ 
sation  for  such  employees  for  the  practice 
year  during  which  such  item  is  granted. 

(iii)  Definition.  For  purposes  of  this 
section  an  item  is  considered  as  being 
“granted”  during  the  practice  year  in 
which  services  are  performed  giving  rise 
tc  the  obligation  to  pay  for  the  perform¬ 
ance  of  such  services  whether  or  not  such 
obligation  is  contingent  upon  the  per¬ 
formance  of  future  services  or  any  other 
condition  or  restric  ion. 

(2)  Excesses.  If  the  amount  of  any 
item  of  incentive  compensation  granted 
pursuant  to  a  practice  described  in  para¬ 
graph  (a)  of  this  section  to  which  para¬ 
graph  (b)(2)  of  this  section  does  not 
apply  is  in  excess  of  the  allowable 
amount  with  respect  to  such  item  deter¬ 
mined  pursuant  to  the  rules  contained 
in  paragraph  (b)  of  this  section,  such 
excess  shall  be  deemed  to  be  wages  and 
salaries  with  respect  to  the  covered 
practice  unit.  Such  excess  shall  be  ap¬ 
portioned  to  the  appropriate  employee 
units  of  the  employees  participating  in 
the  practice  unit.  The  amount  of  excess 
which  shall  be  apportioned  to  an  ap¬ 
propriate  employee  unit  shall  be  deter¬ 
mined  at  the  time  the  amount  in  excess 
is  paid  (or  if  deferred,  the  time  such 
amount  would  have  been  paid  but  for 
such  deferral)  as  follows:  the  number  of 
employees  in  an  appropriate  employee 
unit  who  are  participating  in  such  a 
practice  unit  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  amount 
of  the  excess  and  the  denominator  of 


which  is  the  number  of  employees  in  the 
practice  unit.  The  amount  so  appor¬ 
tioned  to  each  appropriate  employee  unit 
with  respect  to  any  practice  year  shall 
be  considered  as  wages  and  salaries  dur¬ 
ing  the  control  year  such  amount  is  paid 
(or  if  deferred,  the  control  year  such 
amount  would  have  been  paid  but  for 
such  deferral).  Such  amount  shall  be 
considered  as  a  pay  adjustment  for  pur¬ 
poses  of  the  prenotification  and  report¬ 
ing  requirements  of  Part  202  of  this 
chapter  at  the  time  such  amount  is  paid 
<or  if  deferred,  the  time  such  amount 
would  have  been  paid  but  for  such  de¬ 
ferral).  Such  amount  shall  not  be  al¬ 
lowed  to  increase  the  maximum  permis¬ 
sible  annual  aggregate  wage  and  salary 
increase  with  respect  to  an  appropriate 
employee  unit,  but  shall  reduce  the  max¬ 
imum  permissible  aggregate  wages  and 
salaries  payable  to  an  appropriate  em¬ 
ployee  unit  by  such  amount  for  the  con¬ 
trol  year  such  amount  is  paid  (or  if 
deferred,  the  control  year  such  amount 
would  have  been  paid  but  for  the  de¬ 
ferral  ) .  For  purposes  of  determining  the 
amount  of  any  excess  with  respect  to 
phantom  stock  awards,  each  phantom 
dividend  or  share  unit  shall  be  deemed 
to  be  an  actual  share  of  stock  not  sub¬ 
ject  to  any  restriction. 

(3)  Credits.  If  the  amount  of  any  item 
of  incentive  compensation  granted  pur¬ 
suant  to  a  practice  described  in  para¬ 
graph  (a)  of  this  section  to  which  para¬ 
graph  (b)(2)  of  this  section  does  not 
apply  is  less  than  the  allowable  amount 
for  any  practice  year  with  respect  to 
such  item  determined  pursuant  to  the 
rules  contained  in  paragraph  (b)  of  this 
section,  the  amount  equal  to  the  differ¬ 
ence  between  such  allowable  amount  and 
the  amount  granted  but  no  more  than 
the  difference  between  the  allowable 
amount  and  the  base  year  amount  may 
be  used  by  the  employer  as  a  credit  for 
wages  and  salaries  for  the  covered  prac¬ 
tice  unit  with  respect  to  the  control  year 
in  which  such  amount  which  is  less  than 
such  allowable  amount  would  have  been 
paid  had  such  lesser  amount  not  been 
paid.  The  amount  which  may  be  so 
credited  shall  be  apportioned  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  participating  in  the  practice  unit 
in  the  same  manner  described  in  sub- 
paragraph  (2)  of  this  paragraph  pro¬ 
viding  for  apportioning  excesses  at  the 
time  such  amount  which  is  less  than  such 
allowable  amount  would  have  been  paid 
had  such  lesser  amount  not  been  paid. 
Such  amount  shall  not  constitute  wages 
and  salaries  for  the  purpose  of  com¬ 
puting  the  amount  of  any  increase  in 
wages  and  salaries  for  the  following  con¬ 
trol  year  and  shall  not  be  allowed  to  in¬ 
crease  the  maximum  permissible  annual 
aggregate  wage  and  salary  increase  with 
respect  to  an  appropriate  employee  unit. 

(4)  Valuation  of  items  of  incentive 
compensation.  Items  of  incentive  com¬ 
pensation  shall  be  valued  according  to 
the  provisions  of  5  201.74(c)  (4) . 

(d>  Rule  with  respect  to  certain  prac¬ 
tices.  Any  practice  described  in  para¬ 
graph  (a)(1)  of  this  section  which  fails 
to  meet  the  condition  of  having  made  the 
payment  or  award  required  under  such 


paragraph  shall  be  considered  as  a  new 
practice  subject  to  the  provisions  of 
S  201.78(c)  and  paragraphs  (a)  through 
(c)  of  this  section  (but  not  including  the 
condition  contained  in  subdivision  (i)  of 
paragraph  (a)(1)  of  this  section). 

§  201.76  Stock  options. 

(a)  Certain  existing  stock  options. 
Stock  options  granted  to  the  employees 
in  a  plan  unit  in  writing  before  the  close 
of  business  on  December  16,  1971,  under 
a  stock  option  plan  adopted  by  an  em¬ 
ployer  prior  to  November  14,  1971,  and 
in  effect  on  November  13.  1971,  may  be 
exercised.  The  grant  of  such  options 
shall  not  be  includible  in  determining  the 
allowable  number  of  shares  to  be  granted 
during  an  employer’s  fiscal  year  pursuant 
to  paragraph  (bid)  or  (c)  of  this  sec¬ 
tion. 

(b)  New  stock  options  under  existing 
plans — (1)  Grant.  New  stock  options  un¬ 
der  a  stock  option  plan  adopted  by  an 
employer  prior  to  November  14,  1971, 
and  in  effect  on  November  13,  1971,  may 
be  granted  to  the  employees  in  a  plan 
unit  under  such  a  stock  option  plan  but 
only  in  writing  provided  that — 

(1)  The  plan  is  approved  by  the  em¬ 
ployer’s  stockholders  within  12  months 
of  its  adoption; 

(ii)  The  plan  stipulates  a  maximum 
number  of  shares  to  be  made  available 
for  stock  option  grants; 

(iii)  The  plan  establishes  the  option 
price  of  shares  at  not  less  than  100  per¬ 
cent  of  the  fair  market  value  of  such 
shares  on  the  date  of  grant  or  there¬ 
after;  and 

(iv)  The  plan  is  administered  in  ac¬ 
cordance  with  the  customary  manner. 

The  allowable  number  of  shares  to  be 
granted  during  an  employer’s  fiscal  year 
under  a  stock  option  plan  described  in 
this  subparagraph  shall  not  exceed  the 
number  of  shares  determined  as  follows: 
the  number  of  shares  (adjusted  to  reflect 
stock  splits  and  stock  dividends)  granted 
under  such  a  plan  during  the  last  3  fiscal 
years  of  the  employer  ending  prior  to 
November  14,  1971,  divided  by  3. 

(2)  Exercise.  A  stock  option  described 
in  subparagraph  (1)  of  this  paragraph 
may  be  exercised  by  the  employees  in  a 
plan  unit  under  such  a  stock  option  plan. 

(3)  Excess.  Shares  granted  in  excess 
of  the  allowable  number  of  shares  to  be 
granted  during  an  employer’s  fiscal  year 
determined  according  to  the  rules  con¬ 
tained  in  subparagraph  (1)  of  this  para¬ 
graph  (or  where  applicable  under  para¬ 
graph  (c)  of  this  section)  under  a  stock 
option  plan  described  in  subparagraph 
(1)  of  this  paragraph  and  meeting  the 
requirements  of  subdivisions  (i)  through 

(iv)  of  such  subparagraph  shall  not  be 
granted  without  the  prior  approval  of 
the  Pay  Board.  In  addition,  shares 
granted  without  such  approval  shall  not 
be  exercised  without  the  prior  approval 
of  the  Pay  Board. 

(c)  Rules  with  respect  to  certain  exist¬ 
ing  plans.  For  purposes  of  determining 
the  allowable  number  of  shares  to  be 
granted  during  an  employer’s  fiscal  year 
under  paragraph  (b)(1)  of  this  section 
if  any  plan  is — 
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(1)  In  effect  on  November  13,  1971,  for 
at  least  1  fiscal  year  of  the  employer  end¬ 
ing  prior  to  November  14,  1971,  but  less 
than  3  such  fiscal  years,  the  allowable 
number  of  shares  to  be  granted  during 
an  employer’s  fiscal  year  under  new  stock 
options  shall  not  exceed  the  number  of 
shares  (adjusted  to  reflect  stock  splits 
and  stock  dividends)  granted  during  the 
existence  of  the  plan  divided  by  the 
number  of  such  fiscal  years; 

(2)  In  effect  on  November  13, 1971,  for 
less  than  a  full  fiscal  year  of  the  em¬ 
ployer,  the  allowable  number  of  shares  to 
be  granted  during  an  employer’s  fiscal 
year  under  new  stock  options  shall  not 
exceed  the  greater  of  the  number  of 
shares  (adjusted  to  reflect  stock  splits 
and  stock  dividends)  actually  granted 
prior  to  November  14,  1971,  during  such 
period  of  less  than  a  full  fiscal  year,  or 
25  percent  of  the  number  of  shares  (ad¬ 
justed  to  reflect  stock  splits  and  stock 
dividends)  authorized  for  stock  options 
during  the  life  of  the  plan;  or 

(3)  In  effect  on  November  13,  1971, 
for  3  or  more  fiscal  years  of  the  employer 
ending  prior  to  November  14,  1971,  and 
no  shares  under  new  options  were 
granted  during  the  last  3  fiscal  years, 
the  allowable  number  of  shares  to  be 
granted  during  an  employer’s  fiscal  year 
under  new  stock  options  shall  not  exceed 
25  percent  of  the  number  of  shares  (ad¬ 
justed  to  reflect  stock  splits  and  stock 
dividends)  authorized  for  stock  options 
but  not  granted  during  the  life  of  the 
plan. 

(d)  Stock  options  not  otherwise  de¬ 
scribed  in  this  section — (1)  Grant.  The 
grant  under  a  stock  option  plan  adopted 
prior  to  November  14,  1971,  and  in  ef¬ 
fect  on  November  13,  1971,  of  any  stock 
option  which  is  not  (i)  described  in 
paragraph  (a)  of  this  section  or  (ii) 
granted  under  a  plan  described  in  para¬ 
graph  (b)(1)  of  this  section  shall  be 
deemed  to  be  wages  and  salaries  with 
respect  to  the  employees  in  the  covered 
plan  or  practice  unit. 

(2)  Exercise.  The  exercise  under  a 
stock  option  plan  adopted  prior  to  No¬ 
vember  14,  1971,  and  in  effect  on  Novem¬ 
ber  13,  1971,  of  any  stock  option  which 
is  not  (i)  described  in  paragraph  (a)  of 
this  section  or  (ii)  granted  under  a  plan 
described  in  paragraph  (b)(1)  of  this 
section  shall  be  deemed  to  be  wages  and 
salaries  with  respect  to  the  covered  plan 
or  practice  unit. 

(3)  Apportionment  to  appropriate  em- 
employee  units.  Wages  and  salaries  de¬ 
scribed  in  subparagraph  (1)  or  (2)  of 
this  paragraph  shall  be  apportioned  to 
the  appropriate  employee  units  of  the 
employees  participating  in  the  covered 
plan  or  practice  unit.  The  amount  of 
such  wages  and  salaries  which  shall  be 
apportioned  to  each  such  appropriate 
employee  unit  shall  be  determined  in  the 
case  of  a  grant  described  in  subpara¬ 
graph  (1)  of  this  paragraph  at  the  time 
of  such  grant  and  in  the  case  of  an  exer¬ 
cise  described  in  subparagraph  (2)  of  this 
paragraph  at  the  time  of  such  exercise 
as  follows:  the  number  of  employees  in 
an  appropriate  employee  unit  who  are 
participating  in  such  a  plan  or  practice 


unit  multiplied  by  a  fraction,  the  numer¬ 
ator  of  which  is  the  amount  of  such 
wages  and  salaries  and  the  denominator 
of  which  is  the  number  of  employees  in 
the  plan  or  practice  unit.  The  amount  so 
apportioned  to  each  appropriate  em¬ 
ployee  unit  shall  be  considered  as  wages 
and  salaries  during  the  control  year  the 
option  is  granted,  in  the  case  of  the 
grant  of  an  option,  and  during  the  con¬ 
trol  year  the  option  is  exercised,  in  the 
case  of  the  exercise  of  an  option.  Such 
amount  shall  be  considered  as  a  pay 
adjustment  for  purposes  of  the  prenotifi¬ 
cation  and  reporting  requirements  of 
Part  202  of  this  chapter  at  the  time  the 
option  is  granted,  in  the  case  of  the 
grant  of  an  option,  and  at  the  time  the 
option  is  exercised,  in  the  case  of  the 
exercise  of  an  option.  Such  amount  shall 
not  be  allowed  to  increase  the  maxi¬ 
mum  permissible  annual  aggregate  wage 
and  salary  increase  with  respect  to  an 
appropriate  employee  unit,  but  shall  re¬ 
duce  the  maximum  permissible  wages 
and  salaries  payable  to  an  appropriate 
employee  unit  by  the  amount  appor¬ 
tioned  to  such  unit  for  the  control  year 
to  which  such  wages  and  salaries  are 
apportioned. 

(e)  Valuation  of  stock  options.  For 
purposes  of  paragraph  (d)  of  this  sec¬ 
tion  the  value  of  a  stock  option — 

(1)  When  granted  shall  be  an  amount 
equal  to  the  value  of  such  option  at  the 
time  of  grant  (without  taking  into  ac¬ 
count  any  conditions  or  restrictions  im¬ 
posed  under  the  stock  option  or  on  the 
stock)  determined  as  follows:  the  sum  of 
the  option  premium  plus  the  excess  of 
the  fair  market  value  of  the  stock  under 
option  at  the  time  of  the  grant  over 
the  price  of  the  stock  under  the  option, 
and 

(2)  When  exercised  shall  be  an 
amount  equal  to  the  value  of  such  option 
at  the  time  of  exercise  (without  taking 
into  account  any  conditions  or  restric¬ 
tions  imposed  under  the  stock  option  or 
on  the  stock)  determined  as  follows:  the 
excess  of  the  fair  market  value  of  the 
stock  under  option  at  the  time  of  exer¬ 
cise  over  the  sum  of  the  option  premium 
plus  the  fair  market  value  of  the  stock 
under  the  option  at  the  time  of  the  grant. 

For  purposes  of  this  paragraph  the  term 
“option  premium’’  means  the  value  of 
the  stock  option.  Such  value  shall  be  an 
amount  equal  to  25  percent  of  the  fair 
market  value  of  the  stock  under  option 
at  the  time  of  grant  without  taking  into 
account  any  conditions  or  restrictions 
imposed  under  the  stock  option  or  on  the 
stock. 

§201.77  Sales  or  commission  plans  or 
practices  and  certain  production  in¬ 
centive  programs. 

<a)  In  general — (1)  Established  plans, 
practices,  or  programs.  A  sales  or  com¬ 
mission  plan  or  practice  established  and 
in  effect  on  November  13,  1971,  or  a  pro¬ 
duction  incentive  program  established 
and  in  effect  on  such  date  may  continue 
to  operate  in  accordance  with  its  provi¬ 
sions  and  subject  to  the  provisions  of 
this  chapter.  Generally,  such  plans, 
practices,  or  programs  are  those  which 


directly  reflect  the  performance  of  the 
employee  participant  in  the  form  of 
sales  or  production  output.  Thus,  for  ex¬ 
ample,  an  incentive  award  related  to 
profits  is  not  a  sales  or  commission  plan 
or  practice  or  a  production  incentive 
program  within  the  meaning  of  this 
section. 

(2)  New  plans,  practices,  or  programs. 
An  employer  having  a  sales  or  commis¬ 
sion  plan  or  practice  or  a  production 
incentive  program  described  in  §  201.78 
(c)  (with  respect  to  new  plans,  practices, 
or  programs)  and  approved  by  the  Pay 
Board  pursuant  to  §  201.78  or  described 
in  §  201.79  (a)  or  (b)  (with  respect  to 
new  organizations)  and  reported  to  the 
Pay  Board  pursuant  to  §  201.79  shall 
administer  such  a  plan,  practice,  or  pro¬ 
gram  subject  to  the  provisions  of  this 
chapter. 

(b)  Change  in  method  of  calculating 
earnings.  Amounts  paid  under  a  plan, 
practice,  or  program  described  in  para¬ 
graph  (a)  of  this  section  shall  not  be 
considered  as  a  chargeable  increase  with 
respect  to  the  appropriate  employee 
units  of  the  employees  participating  in 
the  plan,  practice,  or  program  unit 
unless  there  has  been  a  change  in  the 
method  of  calculating  the  earnings 
under  such  a  plan,  practice,  or  program 
resulting  in  an  increase  in  the  aggregate 
amount  of  compensation  with  respect  to 
such  plan,  practice,  or  program  unit  for 
the  plan,  practice,  or  program  year  such 
change  occurs. 

(c)  Chargeable  increases.  The  amount 
of  any  increase  in  compensation  de¬ 
scribed  in  paragraph  (b)  of  this  section 
shall  be  deemed  to  be  a  chargeable  in¬ 
crease  with  respect  to  the  covered  plan, 
practice,  or  program  unit.  Such  charge¬ 
able  increase  shall  be  apportioned  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  participating  in  the  plan,  prac¬ 
tice,  or  program  unit.  The  amount  of 
such  chargeable  increase  which  shall  be 
apportioned  to  an  appropriate  employee 
unit  shall  be  determined  at  the  time  the 
amount  constituting  the  chargeable  in¬ 
crease  is  paid  as  follows:  the  number 
of  employees  in  an  appropriate  em¬ 
ployee  unit  who  are  participating  in  such 
a  plan,  practice,  or  program  unit  multi¬ 
plied  by  a  fraction,  the  numerator  of 
which  is  the  amount  of  the  chargeable 
increase  and  the  denominator  of  which 
is  the  number  of  employees  in  the  plan, 
practice,  or  program  unit.  The  amount 
so  apportioned  to  each  appropriate  em¬ 
ployee  unit  with  respect  to  any  plan, 
practice,  or  program  year  shall  be  con¬ 
sidered  as  a  chargeable  increase  during 
the  control  year  such  amount  is  paid. 
Such  amount  shall  be  considered  as  a 
pay  adjustment  for  purposes  of  the  pre¬ 
notification  and  reporting  requirements 
of  Part  202  of  this  chapter  at  the  time 
such  amount  is  paid.  Such  amount  shall 
not  be  allowed  to  increase  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  with  respect  to  an  ap¬ 
propriate  employee  unit,  but  shall  re¬ 
duce  the  maximum  permissible 
aggregate  wages  and  salaries  payable  to 
an  appropriate  employee  unit  by  such 
amount  for  the  control  year  such  amount 
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is  paid.  For  purposes  of  this  section  an 
amount  is  considered  as  being  “paid” 
at  the  time  such  amount  is  received, 
Provided,  however,  That  an  amount  de¬ 
ferred  from  one  plan,  practice,  or  pro¬ 
gram  year  to  a  subsequent  plan,  practice, 
or  program  year  is  considered  as  being 
paid  at  the  time  such  amount  would 
have  been  paid  but  for  such  deferral.  For 
purposes  of  this  section,  a  plan,  practice, 
or  program  without  a  specified  plan, 
practice,  or  program  year  shall  be  con¬ 
sidered  as  operating  during  the  12- 
month  period  beginning  on 
November  14  and  ending  on  Novem¬ 
ber  13. 

(d)  Certain  productivity  programs. 
Notwithstanding  the  provisions  of  this 
section  and  §§  201.78  and  201.79,  any 
productivity  incentive  program  described 
in  §  201.59  shall  be  governed  by  the 
provisions  of  that  section  and  shall  be 
subject  to  the  certification  requirements 
set  forth  therein. 

§  201.78  New  or  revised  plans,  practices, 
or  programs. 

(a)  Replacement  of  existing  plans, 
practices,  or  programs.  An  employer 
may,  without  the  approval  of  the  Pay 
Board,  adopt  a  new  incentive  compensa¬ 
tion  plan  or  practice,  sales  or  commis¬ 
sion  plan  or  practice,  or  production 
incentive  program  replacing  such  a  plan, 
practice,  or  program  operating  under  the 
provisions  of  this  subpart  which  has 
lapsed  or  terminated  on  account  of  the 
operation  of  time  only  when  such  new 
plan,  practice,  or  program  does  not  in¬ 
crease  the  aggregate  amount  of  com¬ 
pensation  that  would  have  otherwise 
been  granted  (whether  or  not  currently) 
a  plan,  practice,  or  program  unit  under 
the  plan,  practice,  or  program  replaced. 
For  purposes  of  this  paragraph  a  stock 
option  plan  operating  under  §  201.76(b) 
(1)  under  which  all  of  the  authorized 
shares  have  been  granted  shall  be  con¬ 
sidered  as  having  lapsed  or  terminated 
on  account  of  the  operation  of  time. 

(b)  Modification  or  revision  of  exist¬ 
ing  plans,  practices,  or  programs.  An  em¬ 
ployer  may,  without  the  approval  of  the 
Pay  Board,  modify  or  revise  an  incentive 
compensation  plan  or  practice,  sales  or 
commission  or  plan  or  practice,  or  pro¬ 
duction  incentive  program  operating  un¬ 
der  the  provisions  of  this  subpart  only 
when  such  modified  or  revised  plan,  prac¬ 
tice,  or  program  does  not  increase  the 
aggregate  amount  of  compensation  that 
would  have  otherwise  been  granted 
(whether  or  not  currently)  a  plan,  prac¬ 
tice,  or  program  unit  under  the  plan, 
practice,  or  program  without  taking  such 
modification  or  revision  into  account. 
Any  other  modification  or  revision  of 
such  a  plan,  practice,  or  program  shall 
be  submitted  to  the  Pay  Board  for  prior 
approval. 

(c)  Adoption  of  new  plans,  practices, 
or  programs.  An  employer  may  adopt  a 
new  incentive  compensation  plan  or 
practice,  sales  or  commission  plan  or 
practice,  or  production  incentive  pro¬ 
gram  where  one  did  not  exist  before  No¬ 
vember  14,  1971,  only  upon  the  prior  ap¬ 
proval  of  the  Pay  Board  and  under  such 


terms  and  conditions  as  may  be  imposed 
by  the  Pay  Board. 

(d)  Rules  with  respect  to  plans,  prac¬ 
tices,  or  programs  described  in  para¬ 
graph  (a),  (b),  or  (c)  of  this  section.  A 
new  plan,  practice,  or  program  adopted 
pursuant  to  paragraph  (a)  or  (c)  of  this 
section  or  a  plan,  practice,  or  program 
modified  or  revised  pursuant  to  para¬ 
graph  (b)  of  this  section  shall  comply 
with  other  relevant  sections  of  this  sub- 
part  applicable  to  plans,  practices,  or 
programs  in  effect  on  November  13,  1971. 

§  201.79  New  organizations  and  changes 
in  organizational  form. 

(a>  New  organizations.  Any  business, 
enterprise,  partnership,  corporation,  as¬ 
sociation,  or  any  other  organization  or¬ 
ganized  or  established  on  or  after  No¬ 
vember  14,  1971,  which  is  not  a  successor 
to  any  such  organization  in  existence 
before  such  date,  may  establish  execu¬ 
tive  compensation  plans  or  practices, 
sales  or  commission  plans  or  practices, 
or  production  incentive  programs  pro¬ 
vided  that  within  90  days  after  establish¬ 
ment  of  such  business,  enterprke,  part¬ 
nership,  corporation,  association,  or 
other  organization,  all  such  plans,  prac¬ 
tices,  or  programs  shall  be  filed  in  report 
form  with  the  Pay  Board.  The  report 
filed  shall  in  detail  describe  such  plans, 
practices,  or  programs  including  the 
amount  of  each  item  of  compensation 
with  respect  to  each  appropriate  em¬ 
ployee  unit  (or,  where  appropriate,  the 
employees  in  such  unit).  Also,  where 
available,  this  description  shall  include 
compensation  levels  of  appropriate  em¬ 
ployee  units  (or,  where  appropriate,  the 
employees  in  such  unit)  in  comparable 
jobs  in  nearby  firms.  The  report  filed 
shall  also  demonstrate  that  the  establish¬ 
ment  of  the  entity  and  such  plans,  prac¬ 
tices,  or  programs  was  not  for  the  pur¬ 
pose  of  circumventing  the  intent  of  the 
wage  and  salary  stabilization  program 
and  are  not  unreasonably  inconsistent 
with  the  intent  and  purpose  of  the  wage 
and  salary  stabilization  program  or  the 
policies  of  the  Pay  Board. 

(b)  Changes  in  organization  form.  If 
an  employer  is  doing  business  in  a  par¬ 
ticular  organizational  form  and  there¬ 
after  reorganizes  and  conducts  its  busi¬ 
ness  in  a  different  organizational  form 
or  merges  with  another  business,  enter¬ 
prise,  partnership,  corporation,  associa¬ 
tion,  or  any  other  organization  and,  be¬ 
fore,  after,  or  as  part  of  and  on  account 
of  such  reorganization  or  merger,  estab¬ 
lishes  new  executive  compensation  plans 
or  practices,  sales  or  commission  plans 
or  practices,  or  production  incentive 
programs  which  are  successors  to  plans, 
practices,  or  programs  in  effect  before 
such  reorganization  or  merger  and  which 
operate  under  the  provisions  of  this  sub¬ 
part,  it  shall,  within  90  days  after  such 
reorganization  or  merger,  file  in  report 
form  all  such  plans,  practices,  or  pro¬ 
grams  with  the  Pay  Board.  The  report 
filed  shall  in  detail  describe  such  plans, 
practices,  or  programs  including  the 
amount  of  each  item  of  compensation 
with  respect  to  each  appropriate  em¬ 
ployee  unit  (or,  where  appropriate,  the 
employees  in  such  unit) .  Also,  when 


available,  this  description  shall  include 
compensation  levels  of  appropriate  em¬ 
ployee  units  (or,  where  appropriate,  the 
employees  in  such  unit)  in  similar  posi¬ 
tions  in  the  predecessor  organization  (or 
organizations)  prior  to  the  reorganiza¬ 
tion  or  merger.  The  report  filed  shall 
also  demonstrate  that  the  reorganization 
or  merger  and  establishment  of  such 
plans,  practices,  or  programs  were  not 
for  the  purpose  of  circumventing  the 
intent  of  the  wage  and  salary  stabiliza¬ 
tion  program  and  are  not  unreasonably 
inconsistent  with  the  intent  and  purposes 
of  the  wage  and  stabilization  program  or 
policies  of  the  Pay  Board.  For  purposes 
of  this  paragraph  a  plan,  practice,  or 
program  is  considered  as  a  “successor” 
to  another  plan,  practice,  or  program 
where  such  plan,  practice,  or  program 
does  not  increase  the  aggregate  amount 
of  compensation  that  would  have  other¬ 
wise  been  granted  (whether  or  not  cur¬ 
rently)  a  plan,  practice,  or  program  unit 
taking  the  reorganization  or  merger  into 
account.  Plans,  practices,  or  programs 
which  are  not  successor  plans,  practices, 
or  programs  shall  be  considered  as  new 
plans,  practices,  or  programs  subject  to 
the  provisions  of  §20 1.78(c). 

(c)  Carryover  of  attributes.  For  pur¬ 
poses  of  this  subpart,  a  change  in 
organizational  form  described  in  para¬ 
graph  (b)  of  this  section  shall  not  affect 
the  applicable  attributes  of  the  em¬ 
ployer,  such  as  appropriate  employee 
units,  plan,  practice,  or  program  units, 
plan,  practice,  or  program  years,  or  con¬ 
trol  years.  Such  attributes  shall  be  car¬ 
ried  over  by  the  employer  undertaking 
such  a  hange  in  form,  unless  otherwise 
clearly  required  by  the  organizational 
change. 

Subpart  G — Nonunion  Construction 
§  201.81  Scope. 

(a)  Purpose.  The  purpose  of  this  sub¬ 
part  is  to  provide  rules  and  standards 
for  the  stabilization  of  wages  and  sala¬ 
ries  payable  to  certain  employees  en¬ 
gaged  in  construction  who  are  not  cov¬ 
ered  by  the  terms  of  a  collective  bar¬ 
gaining  agreement.  Such  employees  are 
hereinafter  referred  to  as  nonunion  con¬ 
struction  employees. 

(b)  Conflict  with  other  provisions.  To 
the  extent  that  any  provision  of  this 
chapter  is  inconsistent  with  the  provi¬ 
sions  of  this  subpart,  the  provisions  of 
this  subpart  shall  control. 

§  201.82  Definition*. 

For  purposes  of  this  subpart,  the 
term — ■ 

(a)  “Appropriate  employee  unit” 
means  the  same  as  under  §  201.3,  except 
that  such  unit  shall  be  restricted  to  non¬ 
union  construction  employees  who  work 
at  a  job  site  in  a  particular  craft  (or 
similar  classification)  and  in  a  local  la¬ 
bor  market  area  where  union  construc¬ 
tion  employees  in  such  craft  have  re¬ 
ceived  an  approved  union  increase. 

(b)  “Approved  union  increase”  means 
the  total  amount  of  increases  (deter¬ 
mined  pursuant  to  §  201.85)  in  the  basic 
wage  rate  approved  on  or  after  March 
29,  1971,  by  the  Construction  Industry 
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Stabilization  Committee  for  members  of 
a  particular  craft  engaged  in  construc¬ 
tion  as  union  construction  employees  at 
job  sites  in  a  local  labor  market  area. 
Such  term  does  not  include  increases 
approved  by  such  Committee  with  re¬ 
spect  to  employer  contributions  to  quali¬ 
fied  benefit  plans  within  the  meaning  of 
§  201.58(b). 

(c)  “Basic  wage  rate”  means  the  high¬ 
est  straight-time  hourly  rate  plus  bene¬ 
fits  (excluding  employer  contributions 
to  qualified  benefit  plans  as  defined  in 
5  201.58(b))  approved  for  payment  to 
union  construction  employees  in  a  local 
labor  market  area  by  the  Construction 
Industry  Stabilization  Committee.  Such 
rate  shall  be  expressed  in  dollars  and 
cents. 

(d)  “Construction”  means  that  work 
defined  by  section  11(a)  of  Executive 
Order  No.  11588,  36  F.R.  6339  (1971). 

(e)  “Construction  Industry  Stabiliza¬ 
tion  Committee”  means  the  committee 
established  pursuant  to  section  1  of  Exec¬ 
utive  Order  No.  11588,  as  amended. 

(f)  “Control  year”  means  the  12- 
month  period  beginning  on  November  14, 
1971,  and  ending  on  November  13,  1972. 

(g)  “Craft”  means  a  classification  of 
mechanic  or  laborer  engaged  in  construc¬ 
tion  at  a  job  site. 

(h)  “Local  labor  market  area”  means 
the  geographical  area  in  the  United 
States  within  which  labor  is  normally 
recruited  for  work  at  a  construction  job 
site.  Such  area  may  include,  e.g.,  a  city, 
county,  town,  or  other  civil  subdivision  of 
the  State  in  which  the  work  is  to  be 
performed. 

(i)  “Maximum  permissible  annual 
aggregate  wage  and  salary  increase” 
means  the  increase  determined  pursuant 
to  §  201.85  or  an  increase  approved  by  the 
Pay  Board  pursuant  to  §  201.84(d) . 

(j)  “Prefreeze  increase”  means,  with 
respect  to  an  appropriate  employee  unit, 
the  increase  (expressed  in  dollars  and 
cents)  in  the  base  compensation  rate 
excluding  employer  contributions  to 
qualified  benefit  plans  (as  defined  in 
§  201.58(b) )  for  the  period  beginning  on 
March  29, 1971,  and  ending  on  August  14, 
1971. 

(k)  “Union  construction  employees” 
means  members  of  a  particular  craft  en¬ 
gaged  in  construction  at  a  job  site  who 
are  covered  by  the  terms  of  a  collective¬ 
bargaining  agreement. 

(l)  “Wages  and  salaries”  means  the 
same  as  under  §  201.3. 

§  201.83  Excluded  nonunion  construe- 
tion  employees. 

(a)  Off-site  employees.  If  employees  of 
an  employer  who  employs  nonunion  con¬ 
struction  employees  are  not  engaged  in 
construction  at  the  job  site  (e.g.,  office 
personnel,  officers  of  the  employer  cor¬ 
poration,  salaried  supervisors  or  super¬ 
intendents,  etc.)  such  employees  are  ex¬ 
cluded  from  the  coverage  of  §§  201.84 
through  201.86  and  are  therefore  subject 
to  the  standard,  criteria  for  exceptions, 
and  other  provisions  of  this  part.  See 
Subparts  A,  B,  C,  D,  E,  and  F  of  this  part. 
Thus,  such  employees  may  not  be  in¬ 
cluded  in  an  appropriate  employee  unit 


subject  to  the  provisions  of  §§  201.84 
through  201.86. 

(b)  On-site  employees.  If  nonunion 
construction  employees  of  a  particular 
craft  are  engaged  in  construction  at  the 
job  site,  but  union  construction  employ¬ 
ees  of  the  particular  craft  are  not  work¬ 
ing  in  the  same  local  labor  market  area, 
such  nonunion  construction  employees 
are  excluded  from  the  coverage  of 
§§  201.84  through  201.86  and  are  there¬ 
fore  subject  to  the  standard,  criteria  for 
exceptions,  and  other  provisions  of  this 
part.  See  Subparts  A.  B,  C,  D,  E,  and  F 
of  this  part.  Thus,  such  employees  may 
not  be  included  in  an  appropriate  em¬ 
ployee  unit  subject  to  the  provisions  of 
§§  201.84  through  201.86. 

§  201.84  Included  nonunion  construc¬ 
tion  employees. 

(a)  General  rule.  Nonunion  construc¬ 
tion  employees  in  a  particular  craft 
working  at  a  job  site  in  a  local  labor 
market  area  may  be  granted  a  wage  and 
salary  increase  (expressed  in  dollars  and 
cents)  that  exceeds  the  standard,  if 
union  construction  employees  perform 
the  same  or  substantially  similar  work 
at  job  sites  in  the  same  local  labor  mar¬ 
ket  area.  Notwithstanding  the  preceding 
sentence,  except  as  provided  in  para¬ 
graph  (d)  of  this  section,  no  wage  and 
salary  increase  for  the  control  year  may 
be  granted  to  such  nonunion  construc¬ 
tion  employees  in  excess  of  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  determined  pursuant  to 
5201.85(c). 

(b)  Special  rule.  Except  as  provided 
in  paragraph  (d)  of  this  section,  if  an 
employer  of  nonunion  construction  em¬ 
ployees  enters  a  local  labor  market  area 
for  the  first  time,  and  union  construc¬ 
tion  employees  in  a  particular  craft  are 
subject  to  a  basic  wage  rate  for  such 
area,  such  nonunion  construction  em¬ 
ployees,  performing  the  same  or  sub¬ 
stantially  similar  work  at  a  construction 
site  in  such  area,  may  not  be  paid  by 
such  employer  at  a  rate  which  exceeds 
the  basic  wage  rate  with  respect  to  such 
craft  in  such  area. 

(c)  Fringe  benefits — (1)  Included  ben¬ 
efits.  A  wage  and  salary  increase  granted 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  or  a  basic  wage  rate  paid  pursuant 
to  paragraph  (b)  of  this  section,  shall 
include  increases  or  amounts,  as  ap¬ 
propriate,  attributable  to  the  secondary 
effect  of  increases  in  the  straight-time 
hourly  rate  as  part  of  such  wage  and 
salary  increase  or  basic  wage  rate. 

(2)  Qualified  benefits.  Any  wage  and 
salary  increase  in  employer  contributions 
to  a  qualified  benefit  plan  (as  defined 
in  5  201.58(b) ),  which  is  granted  to  non¬ 
union  construction  employees  subject  to 
the  provisions  of  paragraph  (a)  or  (b) 
of  this  section,  shall  be  subject  to  the 
qualified  benefits  standard  and  other 
appropriate  rules  in  this  part. 

(d)  Essential  employees.  An  exception 
may  be  granted  to  an  employer  of  non¬ 
union  construction  employees  who  is  un¬ 
able  to  recruit  or  retain  employees  of  a 
particular  craft  essential  to  the  efficient 
operation  of  such  employer’s  business. 
Thus,  nonunion  construction  employees 


otherwise  subject  to  the  provisions  of 
this  section  may  be  granted  a  wage  and 
salary  increase  in  excess  of  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  or,  if  appropriate,  may 
be  paid  at  a  rate  in  excess  of  the  basic 
wage  rate  for  the  local  labor  market 
area,  if  the  payment  of  such  excess  has 
received  prior  approval  of  the  Pay  Board. 
A  request  for  such  exception  shall  be 
submitted  on  forms  prescribed  by  the 
Pay  Board  and  shall  provide,  in  sufficient 
detail,  evidence  to  support  the  grant  of 
such  exception. 

§  201.83  Computational  rules. 

(a)  In  general.  The  purpose  of  this 
section  is  to  prescribe  the  method  for 
determining  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  payable  in  the  control  year  with 
respect  to  an  appropriate  employee  unit 
of  included  nonunion  construction  em¬ 
ployees  (5  201.84) .  This  section  also  pre¬ 
scribes  the  method  of  determining  the 
percentage  relationship  of  such  increase 
to  the  standard  and  the  method  of  de¬ 
termining  approved  union  increases.  Any 
request  for  an  exception  pursuant  to 
§  201.84(d)  shall  include  the  computa¬ 
tions  prescribed  in  this  section. 

(b)  Approved  union  increase.  The  ap¬ 
proved  union  increase  shall  be  deter¬ 
mined  by  computing  an  amount  (ex¬ 
pressed  in  dollars  and  cents  per  hour) 
equal  to  the  excess,  if  any,  of — 

(1)  The  approved  basic  wage  rate  be¬ 
ing  paid  to  union  construction  employees 
working  in  a  particular  craft  in  a  local 
labor  market  area  on  the  date  proposed 
for  payment  of  increases  to  included  non¬ 
union  construction  employees  (§  201.84), 
over 

(2)  The  highest  straight  time  hourly 
rate  plus  benefits  (excluding  employer 
contributions  to  qualified  benefit  plans 
as  defined  in  §  201.58(b) )  for  such  union 
construction  employees  in  effect  on 
March  28,  1971. 

(c)  Maximum  permissible  annual  ag¬ 
gregate  wage  and  salary  increase.  The 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  shall  be  deter¬ 
mined  by  computing  an  amount  (ex¬ 
pressed  in  dollars  and  cents  per  hour) 
equal  to  the  excess  if  any,  of — 

(1)  The  approved  union  increase  de¬ 
termined  as  of  the  date  proposed  for 
payment  of  increases  to  included  non¬ 
union  construction  employees  (§  201.84), 
over 

(2)  The  prefreeze  increase  paid  to 
such  nonunion  construction  employees. 

(d)  Percentage  relationship  to  stand¬ 
ard.  For  purposes  of  §  201.86,  a  percent¬ 
age  shall  be  determined  by  dividing  the 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  with  respect  to 
the  appropriate  employee  unit  for  the 
control  year,  by  the  base  compensation 
rate  excluding  employer  contributions  to 
qualified  benefit  plans  as  defined  in 
§  201.58(b)  in  effect  for  such  unit  on  the 
base  date  (November  13,  1971). 

§201.86  Reporting  requirements. 

(a)  In  addition  to  the  requirements  of 
Part  202  of  this  chapter,  wage  and  salary 
increases  granted  pursuant  to  §  201.84(a) 
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shall  be  reported  to  the  Pay  Board  by 
the  employer  on  forms  prescribed  by 
the  Board  within  14  days  after  such  in¬ 
creases  have  been  put  into  effect,  if  such 
increases  are  in  excess  of  the  standard 
(§  201.85(d)) 

(b)  An  employer  of  included  nonunion 
construction  employees,  who  first  enters 
a  local  labor  market  area  and  pays  a 
basic  rate  pursuant  to  §  201.84(b),  shall 
submit  a  report  to  the  Pay  Board,  on 
forms  prescribed  by  the  Board,  within 
14  days  after  such  payment. 

(c)  Wage  and  salary  increases  ex¬ 
cluded  from  the  coverage  of  this  subpart 
by  §  201.84(c)(2)  shall  be  subject  to  the 
applicable  provisions  of  Part  202  of  this 
chapter. 

Subpart  H — State  and  Local 
Governments  [  Reserved  ] 

Appendix  A 

POLICIES  GOVERNING  PAY  ADJUSTMENTS 

ADOPTED  BY  THE  PAY  BOARD  NOVEMBER  8, 

1971 

1.  Millions  of  workers  In  the  Nation  are 
looking  to  the  Pay  Board  for  guidance  with 
respect  to  permissible  changes  in  wages, 
salaries,  various  benefits,  and  all  other  forms 
of  employee  total  compensation.  It  is  impera¬ 
tive  to  have  a  simple  standard  with  as  broad 
a  coverage  as  possible  at  as  early  a  date  as 
possible.  There  is  probably  a  need  for  excep¬ 
tions  and  for  individual  consideration  of 
special  situations  as  soon  as  practical,  and 
guidance  to  the  millions  whose  pay  relations 
are  relatively  simple  Is  an  early  essential. 

2.  This  general  pay  standard  Is  intended, 
In  conjunction  with  other  needed  measures, 
to  meet  the  objectives  which  led  to  the 
establishment  of  this  Board. 

3.  The  general  pay  standard  should  be 
applicable  to: 

(a)  Changes  that  need  approval  before 
becoming  effective; 

(b)  Changes  that  must  be  reported  when 
they  become  effective;  and 

(c)  All  other  changes  requiring  compli¬ 
ance  but  not  requiring  specific  approval  or 
reporting. 

4.  (a)  Effective  November  14,  1971,  the 
general  pay  standard  shall  be  applicable  to 
new  labor  agreements  and,  where  no  labor 
agreement  is  in  effect,  to  existing  pay  prac¬ 
tices.  The  general  pay  standard  would 
provide : 

On  and  after  November  14,  1971,  permis¬ 
sible  annual  aggregate  Increases  would  be 
those  normally  considered  supportable  by 
productivity  improvement  and  cost  of  living 
trends.  Initially,  the  general  pay  standard  is 
established  as  5.5  percent.  The  appropriate¬ 
ness  of  this  figure  will  be  reviewed  periodi¬ 
cally  by  the  Board,  taking  into  account  such 
factors  as  the  long-term  productivity  trend 
of  3  percent,  cost  of  living  trends,  and  the 
objective  of  reducing  Inflation. 

In  reviewing  new  contracts  and  pay  prac¬ 
tices,  the  Pay  Board  shall  consider  on-going 
collective  bargaining  and  pay  practices  and 
the  equitable  position  of  the  employees  in¬ 
volved,  including  the  impact  of  recent 
changes  in  the  cost  of  living  upon  the  em¬ 
ployees’  compensation. 

(b)  Existing  contracts  and  pay  practices 
previously  set  forth  will  be  allowed  to  operate 
according  to  their  terms  except  that  specific 
contracts  or  pay  practices  are  subject  to  re¬ 
view,  when  challenged  by  a  party  at  Interest 
or  by  5  or  more  members  of  the  Board,  to 
determine  whether  any  Increase  is  unreason¬ 
ably  inconsistent  with  the  criteria  estab¬ 
lished  by  this  Board.  In  reviewing  existing 
contracts  and  pay  practices,  the  Pay  Board 
shall  consider  on-going  collective  bargain¬ 


ing  and  pay  practices  and  the  equitable  posi¬ 
tion  of  the  employees  involved,  Including  the 
impact  of  recent  changes  in  the  cost  of  liv¬ 
ing  upon  the  employees'  compensation. 

(c)  Scheduled  Increases  in  payment  for 
services  rendered  during  the  “freeze"  of 
August  16  through  November  13,  1971,  may 
be  made  only  if  approved  by  the  Board  in 
specific  cases.  The  Board  may  approve  such 
payments  in  cases  which  are  shown  to  meet 
any  of  the  following  criteria: 

(i)  Prices  were  raised  in  anticipation  of 
wage  increases  scheduled  to  occur  during  the 
“freeze." 

(ii)  A  wage  agreement  made  after  Au¬ 
gust  15,  1971,  succeeded  an  agreement  that 
had  expired  prior  to  August  16,  1971,  and 
retroactivity  was  an  established  practice  or 
had  been  agreed  to  by  the  parties. 

(ill)  Such  other  criteria  as  the  Board 
may  hereafter  establish  to  remedy  severe 
inequities. 

5.  Following  approval  of  special  procedures 
by  the  Pay  Board  with  respect  to  hearing 
“prior  approval”  cases  and  other  special 
situations,  application  may  be  made  for  an 
exception  to  the  general  pay  standard  and 
for  a  hearing  on  such  matters  as  inequities 
and  substandard  conditions. 

6.  No  retroactive  downward  adjustment  of 
rates  now  being  paid  will  be  required  by  op¬ 
eration  of  the  general  pay  standard  unless  the 
rates  were  raised  in  violation  of  the  freeze 
or  of  the  general  pay  standard. 

7.  Provisions  may  be  considered  for  vaca¬ 
tion  plans,  in-plant  adjustments  of  wages 
and  salaries,  in-grade  and  length-of-servlce 
increases,  payments  under  compensation 
plans,  transfers,  and  the  like. 
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PART  202— PRENOTIFICATION  AND 


REPORTING 

Subpart  A — Introduction 

Sec. 

202.1 

Purpose. 

202.2 

Classification  and  reclassification. 

202.3 

Definitions. 

Subpart  B — Category  I  Pay  Adjustments 

Sec. 

202.10  Prenotification  and  reporting  re¬ 
quirements. 

Subpart  C — Category  II  Pay  Adjustments 

202.20  Prenotification  and  reporting  re¬ 
quirements. 

Subpart  D — Category  III  Pay  Adjustments 

202.30  Prenotification  and  reporting  re¬ 
quirements. 

Authority  :  The  provisions  of  this  Part  202 
issued  under  Economic  Stabilization  Act  of 
1970,  as  amended;  Public  Law  92-210,  85  Stat. 
743;  Executive  Order  No.  11640,  37  F.R.  1213 
( 1972 ) .  as  amended  by  Executive  Order  No. 
11660,  37  F.R.  6175  (1972);  and  Cost  of  Liv¬ 
ing  Council  Order  No.  3,  36  F.R.  20202  (1972), 
as  amended. 

Subpart  A — Introduction 

§202.1  Purpose. 

The  purpose  of  the  regulations  in  this 
part  is  to  establish  rules  for  prenotifica¬ 
tion  and  reporting  with  respect  to  wage 
and  salary  payments  made  (or  proposed 
to  be  made)  to  employees  on  or  after 
November  14,  1971.  These  rules  are  de¬ 
signed  to  provide  an  orderly  system  for 
compliance  with  the  objectives  of  the 
Pay  Board  and  the  Cost  of  Living  Coun¬ 
cil  in  stabilizing  wages  and  salaries.  All 
persons  are  required  by  law  to  comply 
with  the  provisions  of  the  Economic  Sta¬ 
bilization  Act  of  1970,  as  amended,  and 
all  Executive  orders,  regulations  (includ¬ 
ing  this  regulation),  circulars,  and  or¬ 
ders  issued  thereunder,  and  all  persons 
are  expected  to  comply  voluntarily  with 
such  law,  orders,  and  regulations.  The 
interpretation  of  the  regulations  in  this 
part  is  to  be  made  in  good  faith  and  in  a 
manner  consistent  with  the  policy  of 
the  Economic  Stabilization  Act  of  1970, 
as  amended. 

§  202.2  Clarification  and  reclassifica¬ 
tion. 

(a)  For  purposes  of  the  regulations  in 
this  chapter — 

(1)  Category  I.  A  Category  I  pay  ad¬ 
justment  means  a  pay  adjustment 
which — 

(1)  applies  to  or  affects  an  appropriate 
employee  unit  containing  5,000  or  mora 
employees;  or 

(ii)  applies  to  or  affects  any  number 
of  employees  who  are  engaged  in  con¬ 
struction  and  is  pursuant  to  a  collective¬ 
bargaining  agreement. 

(2)  Category  II.  A  Category  II  pay 
adjustment  means  a  pay  adjustment 
which  applies  to  or  affects  an  appropri¬ 
ate  employee  unit  containing  more  than 
999  and  fewer  than  5,000  employees  and 
which  is  not  defined  as  a  Category  I  pay 
adjustment  within  the  meaning  of  sub- 
paragraph  ( 1 )  (ii)  of  this  paragraph. 

(3)  Category  III.  A  Category  III  pay 
adjustment  means  a  pay  adjustment 
which  applies  to  or  affects  an  appropri¬ 
ate  employee  unit  containing  fewer  than 
1,000  employees  and  which  is  not  defined 
as  a  Category  I  pay  adjustment  within 
the  meaning  of  subparagraph  (l)(ii)  of 
this  paragraph. 

(b)  Reclassification  of  pay  adjust¬ 
ments.  For  provisions  with  respect  to 
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reclassification  of  pay  adjustments,  see 
§  101.29  of  this  title. 

§  202.3  Definitions. 

For  purposes  of  this  part,  the  term — 

“Appropriate  employee  unit”  or  “unit” 
means  a  group  of  employees  as  defined 
in  §  201.3,  or,  if  appropriate,  §  201.82(a) 
of  this  chapter. 

“Construction”  means  that  work  de¬ 
fined  by  section  11(a)  of  Executive 
Order  No.  11588,  36  F.R.  6339  (1971). 

“Control  year”  means,  with  respect  to 
an  appropriate  employee  unit,  the  period 
of  time  determined  pursuant  to  §  201.53, 
or,  if  appropriate,  §  201.82(f)  of  this 
chapter. 

“Fiscal  year”  means  an  employer’s 
customary  fiscal  accounting  period. 

“General  wage  and  salary  standard" 
means  the  standard  defined  in  §  201.10 

(a)  of  this  chapter. 

“Pay  adjustment”  means  a  change  in 
wrages  and  salaries  as  defined  in  §  201.3 
of  this  chapter. 

“Pay  Board”  or  “Board”  means  the 
Pay  Board  established  pursuant  to  Ex¬ 
ecutive  Order  No.  11640,  37  F.R.  1213 
(1972) ,  as  amended. 

“Prenotification”  means  notice  sub¬ 
mitted  to  the  Pay  Board,  relating  to  a 
proposed  pay  adjustment,  on  forms  and 
pursuant  to  instructions  prescribed  by 
the  Board. 

“Report”  means  notice  submitted  to 
the  Pay  Board  or  its  delegate,  relating 
to  a  pay  adjustment  put  into  effect,  on 
forms  and  pursuant  to  instructions  pre¬ 
scribed  by  the  Board. 

Subpart  B — Category  I  Pay 
Adjustments 

§  202.10  Prenotification  and  reporting 
requirements. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  Cate¬ 
gory  I  pay  adjustment  shall  not  be  put 
into  effect  unless  prenotification  of  such 
proposed  pay  adjustment  has  been  sub¬ 
mitted  to  the  Pay  Board  and  the  Pay 
Board  has  approved  such  proposed  pay 
adjustment.  Generally,  prenotification 
shall  be  submitted  not  less  than  60  days 
prior  to  the  effective  date  of  such  pro¬ 
posed  pay  adjustment,  or  as  soon  there¬ 
after  as  the  amount  and  timing  of  such 
proposed  pay  adjustment  have  been 
determined. 

(b)  Special  rules — (1)  State  and  local 
governments.  Prenotification  of  a  Cate¬ 
gory  I  pay  adjustment  which  applies  to 
or  effects  the  employees  of  a  State  or 
local  government  and  which  does  not 
exceed  the  general  wage  and  salary 
standard  need  not  be  submitted  to  the 
Pay  Board.  A  report  of  such  a  pay  ad¬ 
justment  shall  be  made  to  the  Pay  Board 
within  10  days  after  the  pay  adjustment 
is  put  into  effect,  unless  the  employer 
has  certified  to  the  Pay  Board  at  the  be¬ 
ginning  of  the  fiscal  year  in  which  the 
pay  adjustment  is  effective,  and  each  6 
months  thereafter,  that  all  pay  adjust¬ 
ments  made  by  the  employer  are  not  in 
excess  of  the  general  wage  and  salary 
standard  for  the  appropriate  control 
year. 


(2)  Existing  contracts  and  pay  prac¬ 
tices  previously  set  forth.  Category  I  pay 
adjustments  made  pursuant  to  the  terms 
of  employment  contracts  and  pay  prac¬ 
tices  previously  set  forth  which  existed 
prior  to  November  14,  1971,  are  subject 
to  the  provisions  of  §  201.35  of  this  chap¬ 
ter.  Prenotification  shall  be  submitted 
to  the  Pay  Board  not  less  than  90  days 
prior  to  the  scheduled  effective  date  of 
any  such  Category  I  pay  adjustment 
which  would  cause  the  total  of  wage 
and  salary  increases  for  the  appropriate 
control  year  to  exceed  7  percent.  Prenoti¬ 
fication  shall  be  submitted  to  the  Pay 
Board  not  less  than  60  days  prior  to  the 
scheduled  effective  date  of  all  other 
Category  I  pay  adjustments  which  are 
subject  to  the  provisions  of  §  201.35.  Ex¬ 
cept  as  provided  in  §  201.35,  such  Cate¬ 
gory  I  pay  adjustments  may  be  put  into 
effect  without  prior  approval  of  the  Pay 
Board. 

<3)  Retroactivity.  A  Category  I  pay 
adjustment  which  is  within  the  pro¬ 
visions  of  §  201.31,  201.32,  201.33,  201.34, 
or  201.36  of  this  chapter  is  subject  to  the 
prenotification  and  reporting  i*equire- 
ments  of  the  applicable  section  and  may 
be  implemented  only  in  accordance  with 
the  procedures  prescribed  therein. 

(4)  Construction  contracts.  A  Cate¬ 
gory  I  pay  adjustment  which  applies 
to  or  affects  employees  who  are  en¬ 
gaged  in  construction  and  which  is  de¬ 
termined  pursuant  to  a  collective 
bargaining  agreement  shall  not  be  put 
into  effect  unless  prenotification  of  such 
proposed  pay  adjustment  has  been  sub¬ 
mitted  to  the  Construction  Industry 
Stabilization  Committee  and  the  Con¬ 
struction  Industry  Stabilization  Com¬ 
mittee  has  approved  such  proposed  pay 
adjustment. 

(5)  Executive  and  variable  compensa¬ 
tion.  A  Category  I  pay  adjustment  which 
is  within  the  provisions  of  Subpart  F  of 
Part  201  of  this  chapter  is  subject  to 
the  prenotification  and  reporting  re¬ 
quirements  of  such  subpart  and  may  be 
implemented  only  in  accordance  with 
the  procedures  prescribed  therein.  An 
application  for  an  exception  to  the  provi¬ 
sions  of  such  subpart  shall  be  submitted 
to  the  Pay  Board  in  accordance  with 
the  procedures  set  forth  in  Part  205  of 
this  chapter. 

(6)  Individual  increases.  Prenotifica¬ 
tion  of  proposed  Category  I  pay  adjust¬ 
ments  affecting  individual  employees 
within  an  appropriate  employee  unit 
during  a  control  year  (e.g.,  through  oper¬ 
ation  of  a  merit  plan,  whether  or  not 
“qualified”  under  §  201.15  of  this  chap¬ 
ter,  which  provides  for  individual  in¬ 
creases  on  a  random  or  variable  timing 
basis)  shall  be  submitted  to  the  Pay 
Board — 

(i)  With  respect  to  such  pay  adjust¬ 
ments  during  the  first  half  of  such  con¬ 
trol  year,  not  less  than  60  days  prior  to 
the  beginning  of  such  control  year,  or 
as  soon  thereafter  as  the  amount  and 
timing  of  such  proposed  pay  adjustments 
have  been  determined,  and 

(ii)  With  respect  to  such  pay  adjust¬ 
ments  during  the  second  half  of  such 
control  year,  not  less  than  60  days  prior 


to  the  midpoint  of  such  control  year,  or 
as  soon  thereafter  as  the  amount  and 
timing  of  such  proposed  pay  adjustments 
have  been  determined. 

(c)  Monitoring  and  spot  checks. 
Category  I  pay  adjustments  shall  be 
subject  to  monitoring  and  spot  checks 
after  being  put  into  effect. 

Subpart  C — Category  II  Pay 
Adjustments 

§  202.20  Prrnolifirulion  and  reporting 

requirements. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b>  of  this  section,  a 
Category  II  pay  adjustment  which  does 
not  exceed  the  general  wage  and  salary 
standard,  or  which  is  subject  to  the 
provisions  of  §  201.35  of  this  chapter  (i.e., 
pursuant  to  the  terms  of  an  employment 
contract  or  pay  practice  previously  set 
forth  which  existed  prior  to  November 
14,  1971),  or  which  is  within  the  provi¬ 
sions  of  §  201.14  or  201.15  of  this  chapter 
may  be  put  into  effect  without  prior  ap¬ 
proval  of  the  Pay  Board.  Except  as  pro¬ 
vided  in  paragraph  (b)  of  this  section, 
a  report  of  such  a  Category  II  pay  ad¬ 
justment  shall  be  made  to  the  Pay  Board 
within  10  days  after  the  pay  adjustment 
is  put  into  effect. 

(b)  Special  rules — (1)  State  and  local 
governments.  A  Category  II  pay  adjust¬ 
ment  which  applies  to  or  affects  the  em¬ 
ployees  of  a  State  or  local  government 
and  which  does  not  exceed  the  general 
wage  and  salary  standard  need  not  be 
reported  to  the  Pay  Board,  provided  that 
the  employer  has  certified  to  the  Pay 
Board,  at  the  beginning  of  the  fiscal 
year  in  which  the  pay  adjustment  is 
effective,  and  each  6  months  thereafter, 
that  all  pay  adjustments  made  by  the 
employer  are  not  in  excess  of  the  gen¬ 
eral  wage  and  salary  standard  for  the 
appropriate  control  year. 

(2)  Existing  contracts  and  pay  prac¬ 
tices  previously  set  forth.  Category  II 
pay  adjustments  made  pursuant  to  the 
terms  of  employment  contracts  and  pay 
practices  previously  set  forth  which  ex¬ 
isted  prior  to  November  14,  1971,  are 
subject  to  the  provisions  of  §  201.35  of 
this  chapter.  Prenotification  shall  be 
submitted  to  the  Pay  Board  not  less  than 
90  days  prior  to  the  scheduled  effective 
date  of  any  such  pay  adjustment  which 
would  cause  the  total  of  wage  and  salary 
increases  for  the  appropriate  control 
year  to  exceed  7  percent.  A  report  shall 
be  made  to  the  Pay  Board  within  10  days 
after  any  other  Category  II  pay  adjust¬ 
ment  subject  to  the  provisions  of  §  201.35 
is  put  into  effect.  Except  as  provided  in 
§  201.35  of  this  chapter  all  such  pay  ad¬ 
justments  may  be  put  into  effect  without 
prior  approval  of  the  Pay  Board. 

(3)  Retroactivity.  A  Category  II  pay 
adjustment  which  is  within  the  provi¬ 
sions  of  §  201.31,  201.32,  201.33,  201.34,  of 
201.36  of  this  chapter  is  subject  to  the 
prenotification  and  reporting  require¬ 
ments  of  the  applicable  section  and  may 
be  implemented  only  in  accordance  with 
the  procedures  prescribed  therein. 

(4)  Nonunion  construction.  Certain 
Category  II  pay  adjustments  which  ap- 
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ply  to  or  affect  employees  engaged  in 
construction  and  which  are  not  deter¬ 
mined  pursuant  to  collective  bargaining 
agreements  are  subject  to  the  provisions 
of  Subpart  G  of  Part  201  of  this  chapter. 
Such  pay  adjustments  are  subject  to  the 
reporting  requirements  of  such  subpart 
and  may  be  implemented  only  in  accord¬ 
ance  with  the  procedures  prescribed 
therein. 

( 5  >  Executive  and  variable  compensa¬ 
tion.  A  Category  II  pay  adjustment  which 
is  within  the  provisions  of  Subpart  F  of 
Part  201  of  this  chapter  is  subject  to  the 
prenotification  and  reporting  require¬ 
ments  of  such  subpart  and  may  be  im¬ 
plemented  only  in  accordance  with  the 
procedures  prescribed  therein.  An  appli¬ 
cation  for  an  exception  to  the  provisions 
of  such  subpart  shall  be  submitted  to  the 
Pay  Board  in  accordance  with  the  pro¬ 
cedures  set  forth  in  Part  205  of  this 
chapter. 

(6)  Individual  increases.  Category  II 
pay  adjustments  which  do  not  require 
prior  approval  and  which  affect  individ¬ 
ual  employees  within  an  appropriate 
employee  unit  during  a  control  year  (e.g.. 
through  operation  of  a  merit  plan, 
whether  or  not  “qualified”  under  §201.15 
of  this  chapter,  which  provides  for  in¬ 
dividual  increases  on  a  random  or  vari¬ 
able  timing  basis)  shall  be  reported  to 
the  Pay  Board  as  follows — 

<i>  A  report  of  all  pay  adjustments 
anticipated,  budgeted,  or  otherwise  plan¬ 
ned  for  in  the  unit  during  the  control 
year  shall  be  submitted  to  the  Pay  Board 
within  10  days  after  the  first  pay  ad¬ 
justment  in  the  unit  during  the  control 
year  has  been  put  into  effect.  If  such  pay 
adjustments  are  made  pursuant  to  a 
qualified  merit  plan  for  which  an  excep¬ 
tion  is  claimed  pursuant  to  §201.15  of 
this  chapter,  such  report  shall  include 
a  certification  that  such  qualified  merit 
plan  satisfies  the  requirements  of  such 
section. 

<ii>  A  report  of  all  pay  adjustments 
previously  put  into  effect  in  the  unit 
during  the  control  year,  as  well  as  pay 
adjustments  anticipated,  budgeted,  or 
otherwise  planned  for  in  the  unit  during 
the  remainder  of  the  control  year,  shall 
be  submitted  to  the  Pay  Board  within 
10  days  after  the  midpoint  of  such  con¬ 
trol  year. 

(iii)  A  report  of  all  pay  adjustments 
put  into  effect  in  the  unit  during  the 
control  year  shall  be  submitted  to  the 
Pay  Board  within  10  days  after  the  close 
of  such  control  year. 


(7)  Catchup.  A  report  of  a  Category 
II  pay  adjustment  with  respect  to  which 
a  catchup  exception  is  claimed  under  the 
provisions  of  §  201.14  of  this  chapter 
shall  include  a  certification  that  the  con¬ 
ditions  of  such  section  are  satisfied. 

(c)  Prior  approval.  A  Category  II  pay 
adjustment  which  exceeds  the  general 
wage  and  salary  standard,  is  not  within 
the  provisions  of  §  201.14,  201.15,  or 
201.35  of  this  chapter,  and  is  not  other¬ 
wise  permissible  under  the  provisions  of 
this  chapter,  shall  not  be  put  into  effect 
without  prior  approval  of  the  Pay  Board. 
An  application  for  approval  of  such  a 
proposed  Category  II  pay  adjustment 
shall  be  submitted  to  the  Pay  Board  in 
accordance  with  the  procedures  set  forth 
in  Part  205  of  this  chapter. 

(d>  Monitoring  and  spot  checks.  Cate¬ 
gory  II  pay  adjustments  shall  be  subject 
to  monitoring  and  spot  checks  after  be¬ 
ing  put  into  effect. 

Subpart  D — Category  III  Pay 
Adjustments 

§  202.30  Pronotificiilioti  and  reporling 

requirement*. 

<a»  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  Cate¬ 
gory  III  pay  adjustment  which  does  not 
exceed  the  general  wage  and  salary 
standard,  or  which  is  subject  to  the  pro¬ 
visions  of  §  201.35  of  this  chapter  (i.e.. 
pursuant  to  the  terms  of  an  employment 
contract  or  pay  practice  previously  set 
forth  which  existed  prior  to  November  14. 
1971 ) ,  or  which  is  within  the  provi¬ 
sions  of  §  201.14  or  201.15  of  this  chap¬ 
ter  may  be  put  into  effect  without  prior 
approval  of  the  Pay  Board.  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  such  a  Category  III  pay  adjustment 
is  not  requires  to  be  prenotified  or  re¬ 
ported  to  the  Pay  Board. 

<b)  Special  rules — (1)  Catchup.  A  re¬ 
port  of  a  Category  III  pay  adjustment 
with  respect  to  w'hich  a  catchup  excep¬ 
tion  is  claimed  under  the  provisions  of 
§  201.14  of  this  chapter  shall  be  made 
to  the  appropriate  district  director  of 
Internal  Revenue  within  20  days  after 
the  pay  adjustment  is  put  into  effect. 
Such  report  shall  include  a  certification 
that  the  conditions  of  such  section  are 
satisfied. 

(2)  Retroactivity  A  Category  III  pay 
adjustment  which  is  within  the  provi¬ 
sions  of  §  201.31,  201.32,  201.33,  201.34  or 
201.36  of  this  chapter  is  subject  to  the 
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prenotification  and  reporting  require¬ 
ments  of  the  applicable  section  and  may 
be  implemented  only  in  accordance  with 
the  procedures  prescribed  therein. 

(3)  Nonunion  construction.  Certain 
Category  III  pay  adjustments  which  ap¬ 
ply  to  or  affect  employees  engaged  in 
construction  and  which  are  not  deter¬ 
mined  pursuant  to  collective  bargaining 
agreements  are  subject  to  the  provisions 
of  Subpart  G  of  Part  201  of  this  chapter. 
Such  pay  adjustments  are  subject  to  the 
reporting  requirements  of  such  subpart 
and  may  be  implemented  only  in  accord¬ 
ance  with  the  procedures  prescribed 
therein. 

<A)  Executive  and  variable  compensa¬ 
tion.  A  Category  III  pay  adjustment 
which  is  within  the  provisions  of  Sub¬ 
part  F  of  Part  201  of  this  chapter  is 
subject  to  the  prenotification  and  re¬ 
porting  requirements  of  such  subpart 
and  may  be  implemented  only  in  accord¬ 
ance  with  the  procedures  prescribed 
therein.  An  application  for  an  exception 
to  the  provisions  of  such  subpart  shall 
be  submitted  to  the  Pay  Board  in  accord¬ 
ance  with  the  procedures  set  forth  in 
Part  205  of  this  chapter. 

(5)  Qualified  merit  plans.  A  report  of 
a  Category  III  pay  adjustment  under  a 
qualified  merit  plan  with  respect  to 
which  an  exception  is  claimed  pursuant 
to  §201.15  of  this  chapter  shall  be  made 
to  the  appropriate  district  director  of 
Internal  Revenue  within  20  days  after 
the  first  increase  under  such  a  plan  is 
paid  to  an  employee  during  a  control 
year.  Such  report  shall  include  a  certifi¬ 
cation  that  such  qualified  merit  plan 
satisfies  the  requirements  of  such  section. 

(c>  Prior  approval.  A  Category  III  pay 
adjustment  which  exceeds  the  general 
wage  and  salary  standard,  is  not  within 
the  provisions  of  §201.14,  201.15,  or 
201.35  of  this  chapter,  and  is  not  other¬ 
wise  permissible  under  the  provisions  of 
this  chapter,  shall  not  be  put  into  effect 
without  prior  approval  of  the  Pay  Board 
or  its  delegate.  An  application  for  ap¬ 
proval  of  such  a  proposed  Category  III 
pay  adjustment  shall  be  submitted  to  the 
appropriate  district  director  of  Internal 
Revenue  in  accordance  with  the  proce¬ 
dures  set  forth  in  Chapter  IV  of  this 
title. 

(d »  Monitoring  and  spot  checks.  Cate¬ 
gory  III  pay  adjustments  shall  be  subject 
to  monitoring  and  spot  checks  after 
being  put  into  effect. 
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